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A Federal district court 
York properly refused, in its discre- 
tion, to hear and determine a case 
involving the rights of stockholders as 
affected by a stock subscription plan 
of the American Tobacco Company, a 
corporation organized under the laws 
of New Jersey, the Supreme Court 


in New 


Inc..109 | 


Chestatee | 


ruled. The high tribunal upheld the 
dismissal of bills of complaint of a 
minority stockholder objecting to the 
stock subscription plan, without preju- 
dice to the institution of suits in the 
courts of New Jersey. The determina- 
tion of the minority stockholder’s con- 
tentions were said in the majority 
opinion, written by Mr. Justice Butler, 
to involve the ascertainment of the 
true meaning and intent, and also the 
constitutional validity, of New Jersey 
corporation statutes. The facts and 
circumstances were ruled to bring-the - 
case within the general rule that 
jurisdiction in such cases will be de- 
clined whenever considerations of con- 


venience, efficiency and justice point 
to the courts of the State of the domi- 
cile of the corporation as appropriate 
tribunals for the determination of the 
particular case. 

Three members of the court. dis- 
sented from the. majority opinion.. Mr. 
Justice Stone stated in the opinion 
that he could not agree “that a proper 
exercise of discretion requires us to 
deny to the petitioner the relief to 
which he is so clearly entitled,” on 
the ground that the case concerns the 
internal affairs of a corporation for- 
eign to the State in which the Federal 
court sits. The fact that the lower 
Federal court may be called on to.de- 
cide questions of New Jersey law is 
not sufficient reason, he stated, for 
declining jurisdiction. Mr. Justice 
Brandeis concurred in this opinion. 
Mr. Justice Cardozo also agreed, in a 
separate dissenting opinion, with Mr. 
Justice Stone that the case should be 
remanded to the Federal district court 
for a determination of its merits. Mr. 
Justice Roberts took no part in the 
consideration or decision of the case. 


RIcHARD REID ROGERS 
v. 
Guaranty Trust Company oF New York, 
Junius Parker, GEorGeE W. HILL ET AL. 


Digest summaries of the opinions 
printed in this Supplement will ap- 
pear in the issue of The United 
States Daily of Jan. 25. 





2 INDEX 
PAGE 


140 


Supreme Court of the United States. 
No. 227. 

On writ of certiorari to the Circuit Court 
of Appeals for the Second Circuit. 

RicHarp Rep Rocers, pro se (EvAN SHELBY 
with him on the brief), for petitioner; 
Joun W. Davis (NaTHAN L. MILLER, 
CHapBOURNE, STANCHFIELD & Levy, WIL- 
LIAM M. Parke, and Davis, Pox, Warp- 


WELL, GARDINER & ReED With him on | 


brief), for respondents. ‘ 
Opinion of the Court 
Jan. 23, 1933 ie 
Mr. Justice Butter delivered the opinion 
of the court. 
Petitioner, plaintiff below, owns 200 
shares of the common stock of The Amer- 


ican Tobacco Company which he acquired | 


prior to the passage of c. 175, New Jersey 
Laws, 1920, that is here involved. He also 
owns 400 shares of commen stock B. He 
brought two suits in the Supreme Court 
of New York—one against the tobacco 
company and some of iis directors, the 
other against the trust company, Junius 
Parker and others. On application of de- 
fendants both were removed to the Federal 
Court for the southern cistrict of that 
State. The first was discontinued as to 
some defendants and the cases were con- 
solidated. The defendants before the 
court are the two companies, Parker, and 
5 of the 17 directors of the tobaccd com- 
pany including its president, one of its 
vice presidents and its secretary. 
The tobacco “company was organized 


under the laws of New Jersey, and in that | 


State maintains its “principal and regis- 
tered offce” as designated in its charter, 
holds the stockholders’ meetings and does 
a substantial amount of business. It is 
authorized by the laws of NewYork to do 
business there and has in New York City 
its principal place of business where its 
directors usually meet, its executives have 
their offices and most of its records are 
kept. It carries on business in that and 
many other States and also in a number 
of foreign countries. 

The grievances alleged ty plaintiff con- 
cern the issue, allotmeit and sale of stock 
of the tobacco company. June 25, 1930, 
the board of directors adopted a resolu- 
tion recommending the reduction by one- 


Note No. 1.—Section 1 of that act provides 


; f employes in purchase | 
for the participation o ploy Pp | trust company. 


of stock, profits, welfare work and manage- 
ment of any corporation organized under the 
laws of the State, and declares: “Any stock 
corporation * * * may, upon such terms and 
conditions as may be determined in the man- 


ner hereinafter designated, provide and carry | 
out a plan or plans for any or all of the fol- | 


lowing purposes: (2) The issue or the purchase 
and sale of its capital stock to any or all of 
its employes and those actively engaged in 


their behalf, and the payment for such stock 
in installments or at one time with or with- 
out the right to vote thereon pending pay- 
ment therefor in full, and for aiding any 
such employes and said other persons in pay- 
ing for such stock by contributions, compen- 
sation for services, or otherwise.” And section 
2. provides: “‘The board of directors shall first 
formulate such plan or plans and pass a res- 
olution declaring that in its opinion the 
adoption thereof is advisable, and shall call 
@ meeting of the stockholders to take action 
thereon. * * * If two-thirds in interest of 
each class of stockholders present at said 
meeting and voting shall vote in favor of 
any such plan or any modification thereof, 
the said plan shall thereupon become opera- 
tive.” And that section gives to any dissent- 
ing stockholder the right upon surrender to 
receive from the company the appraised value 
of any stock that was acquired before the 
Passage of the act. 


SUPREME COURT DECISIONS 


January 24, 1933 





| New Jersey Laws, 1920. 





half of the par value and the doubling of 


the number of shares of its common stock | 


and common stock B. It had outstanding 
526,997 shares of preferred stock and, as 
a result of action in accordance with that 
recommendation, 1,609,696 shares of com- 
mon and 3,077,320 shares of common B. 
And by another resolution the board ad- 
vised approval by the stockholders of a 
plan for the issue and sale of common 
stock B to employes pursuant to c. 175 
(Note No. 1.) 

The plan submitted accords to such em- 


ployes and others actively engaged in ihe | 


conduct of the business as may be se- 
lected an opportunity to purchase stock 
“by way of additional compensation for 
services to be rendered,” and allots for 
subscription shares of unissued stock. The 
board may offer stock to such persons in 
the service at prices not less than par ind 


| upon other terms and conditions deter- 


mined by the president pursuant to au- 
thority granted him for that purpose hy 
the board. No employe or person ac- 
tively engaged in the conduct of the busi- 
ness of the corporation or its subsidiaries 
shall be deemed ineligible to its benefits 
by reason of being also a director of the 
corporation or of any of its subsidiaries or 
of holding any office therein. 

July 28, 1930, the stockholders adopted 
the plan, And Jan. 28, 1931, the board 
authorized a sale of 56,712 shares of com- 
mon stock B at par value of $25 per share 
It directed that there be furnished to the 
president, to be considered in determining 
to whom the stock should be allotted for 
purchase, a list showing the services ren- 
dered and, having regard to the,value of 
the same, the rating on a percentage basis 
given to each together with the total 
amount of his compensation for 1930. It 
recommended that the basis of distribu- 
tion should be the number of shares hav- 
ing par value equal to one-third of that 
year’s compensation to each allottee raicd 
at 100 per cent and correspondingly Iss 
to those having lower ratings. And there 
was accorded to each of 535 employes, in- 
cluding directors and others active in the 
business, the right to subscribe for the new 
stock on that basis. All the shares al- 
lotted were sold.at $25 for cash to the 
The trust company al- 
lowed each allottee to subscribe at the 
same price. At that time it was worth 


| $112. The agreement stated that this was 


by way of additional compensation for 
service to be rendered between Jan. 31 
and Dec. $i, 1931, that until the end of 


| the year no allottee could take up his 
the conduct of its business or to trustees on | 


stock, that he was entitled to have divi- 
dends applied on the purchase price and 
that if he should terminate his employ- 
ment before the end of the year the trus- 
tees were to decide whether he should 
have his allotment. } 

The complaint attacked the transaction 
upon the following grounds: The direc- 
tors being disqualified by reason of their 
interest as allottees, the plan was not 
passed by a valid vote or adopted as re- 
quired by c. 175. The subsequent vote of 
the stockholders, required by the statute 
to be predicated upon action by the 
Board, was likewise invalid. The plan 
was ultra vires in that the allotment “by 
ways of additional compensation for serv- 





ices to be rendered” violated c. 195, New 
Jersey Laws, 1917. Under the company's 
charter and the statutes of New Jersey— 
section 224, General Corporation Law as 
added by section 16 of c. 318, Laws 1926— 
every stockholder had the right accord- 
ing to the number of his shares to have 
pro rata distribution of the stock in ques- 
tion. And the complaint prayed decree 
that the defendast be enjoined from car- 


rying out the plan, that the stock be de- 
clared void and canceled, and that de- 
fendanits, other than the tobacco com- 
pany, be held for costs and damages sus- 
tained by that company. 

For defenses were set up: Plaintiff 
failed to comply with Equity Rule 27. The 
stockholders including plaintiff ratified 
the allotments to the directors. The suit 
is an attempt to regulate the internal af- 
fairs of a corporation foreign to New 
York, and the United States district court 
sitting therein should decline to take 
jurisdiction. The allotments were fair 
and reasonable and were made in accord- 
ance with the company’s by-laws and the 
statutes of New Jersey. Plaintiff moved 
for an order striking out the defenses as 
insufficient and for a decree in accordance 
with the prayer of the complaint or, in 
the alternative, for an injunction pen- 
dente lite preventing the carrying out of 
the plan. 

The district court filed an opinion in 
which it said: 

“In the present case, the validity of the 
shares sought to be cancelled depends 
primarily upon the interpretation and ef- 
fect of the Act of 1920.- The directors 
cited this statute as their authority for 
the plan when they formulated it a 


-have all along insisted that the plan is 


in conformity with the statute. The plain- 
tiff takes the position that the statute 
is not applicable and has been used by 
the directors merely as a cover for a raid 
upon the corporate treasury for their own 
profit. In addition, plaintiff submits that 
two other statutes, that of 1917 and that 
of 1926, must be taken as limiting the 
operation of the 1920 Act. It is obvious 
that the case presents note merely ques- 
tions of fact but questions of some com- 
plexity under the New Jersey laws. There 
seem to be no decisions of the New Jersey 
courts to serve as a guide in the proper 
construction and possible interrelation of 
these statutes. The legality of the corpo- 
rate proceedings which resulted in the is- 
suance of this stock is peculiarly a matter 
of determination in the first instance by 
the New Jersey courts. It may be noted 
that the American Tobacco Company is 
not a local enterprise. While its chief 
office is said to be here and it unques- 
tionably carries on business here, its ac- 
tivities are known to be world-wide. It 
has a New Jersey charter; it refers to 
the New Jersey office as its principal place; 
it hold its stockholders’ meeting there. It is 
not a resident corporation in any sense 
of the word. 

And it entered judgment denying the 
motion and that “in the exercise of this 
court's discretion, each of the bills of com- 
plaint herein be and the same are hereby 
dismissed, without prejudice to the en- 
forcement of the riphts of plaintiff, if any, 
in the courts of New Jersey.” 

The Circuit Court of Appeals, 60 F. (2d) 
114 dealing with plaintiff's contentions be- 
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fore it, held that the plan authorized, that 
the stock was lawfully issued under New 


Jersey statutes, and that for the reasons 
given in the opinion the bill was properly 
dismissed. A dissenting opinion suggests 
that the plan was not sufficiently in detail 
to comply with the New Jersey statute. 
The court affirmed the judgment appealed 
from, and upon its mandate the district 
court entered a decree that the bills of 
complaint be dismissed with costs. 

Among the points and _ contentions 
raised and pressed by plaintiff in his peti- 
tion for certiorari and argument here are 
the following: The plan is not definite and 
formulated as required by c. 175. That 
chapter as construed below is repugnant 
to the contract clause of the Federal Con- 
stitution. The decision that the plaintiff 
failed to comply.with Equity Rule 27 is 
contrary to c. 175. Chapter 195, New 
Jersey Laws 1917, does not permit the issue 
of stock to employes for services to be ren- 
dered.. The decree of the district court 
declining to exercise jurisdiction is con- 
trary to decisions of this court and in con- 
flict with the decision of the Circuit Court 
of Appeals. for the Seventh Circuit in 
Williamson v. Missouri-Kansas Pipe Line 
Co., 56 F, (2d) 503. 

The authorization, allotment and sale 
of the shares in question involved the pro- 
portionate ownership of stockholders and 
their rights inter sese. Unquestionably 
the steps taken and proposed to formulate 
and carry out the plan constitute the con- 


duct .and management of. the internal - 


affairs of th@tobacco company. The con- 
troversy is solely between the plaintiff and 
other stockholders not participating in the 
distribution on one side and the purchas- 
ers of the new stock, the corporation, its 
directors and officers on the other. 
When, by acquisition of his stock, plain- 
tiff became a member of the corporation 
he, like every other shareholder, impliedly 
agreed that in respect of its internal af- 
fairs the company was to be governed by 
the laws of the State in which it was or- 
ganized. His rights, whatever the tribunal 
chosen for their vindication, are to be de- 
termined upon the ascertainment and 
proper application of New Jersey law. 

It has long been settled doctrine that a 
court—State or Federal—sitting in one 
State will as a general rule decline to in- 
terfere with or control by injunction or 
otherwise the management of the internal 
affairs of a corporation organized under 
the laws of another State but will leave 
controversies as to such matters to the 
courts of the State of the domicile. Wal- 
lace v. Motor Products Corporation, 25 
F. (2d) 655, 658. Chicago Title & Trust 
Co. v. Newman, 187 Fed. 573, 576. Eber- 
hard v. Northwestern Mutual Life Ins. 
Co., 210 Fed. 520, 522. Powell v. United 
Association, 240 N. Y. 616. Saverbrunn v. 
Hartford Life Ins. Co., 220 N. Y> 363, 371. 
Jackson v. Hooper, 76 N. J. Eq. 592, 604. 
Guilford v. Western Union Telegraph Co., 
59 Minn. 332, 340. Kimball v. St. Louis, 
é&c. Railway, 157 Mass. 7. Hogue v. 
American. Steel Foundries, 247 Pa. 12, 15. 
Babcock v. Farwell, 245 Ill. 14, 33, et seq. 
Clark v. Life Association, 14 App. D. Cc. 
154, 179-180. North State Copper and 


Gold Mining Co. v. Field, 64 Md. 151. | 
Cf. Burnrite Coal Co. v. Riggs, 274 U. S. | 


208, 212-213. While the district court had 
jurisdiction to adjudge the rights of the 
parties, it does not follow that it was 
bound to exert that power. Canada Malt- 
ing Co. v. Paterson Co., 285 U. 8. 413, 
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| 422, and authorities cited. 


decline to pass upon the merits of the 
controversy and to relegate plaintiff to 
an appropriate forum. Langnes v. Green, 


282 U. S. 531, 535, 541. Heine v. New 
York Life Ins. Co., 50 F. (2d) 382. Ob- 
viously no definite rule of general appli- 
cation can be formulated by which it may 
be determined under what circumstances 
‘a court will assume jurisdiction of stock- 
holders’ suits relating to the conduct of 
internal affairs of foreign corporations. 
But it safely may be said that jurisdic- 
tion will be declined whenever considera- 
tions of convenience, efficiency and jus- 
tice point to the courts of the State of 
the domicile as appropriate tribunals for 
the determination of the particular case. 
Cohn v. Mishkoff Costello Co., 256 N. Y. 
102, 105. Travis v. Knox Terpezone Co., 
215 N. Y. 259, 263. Kimball v. St. Louis, 
&c., Railway, supra. 

The complaint shows that of its date 
seven directors of the tobacco company 
were not residents of New York. Only 
six allottees are before the court. The 
others, over 525, are not mentioned in the 
complaint. It appears from the answer 
that many of them are outside of New 
York, and it may be inferred that a large 
number of them reside in the other States 





business. At the time, Feb. 23, 1932, of 
the dismissal of the bill the services of 


constitute part compensation, had been 
fully performed and they were entitled 


some of them, had secured the delivery of 
the shares so allotted to them. 
bacco company, im addition to its regis- 
tered office, has property, 
rectly or through subsidiaries branch fac- 
tories in New Jersey and carries on busi- 
ness there and in other States and coun- 
tries, it may be deemed to have been or- 
ganized in that State as a mere matter 
of convenience for the purpose of carry- 


| cern. This case is wholly unlike William- 
son v. Missouri-Kansas Pipe Line Co., 
supra, relied on by plaintiff. 

The determination of plaintiff’s conten- 
tions requires not only the ascertainment 
of the true meaning and intent of c. 175 
of New Jersey Laws, 1920, but also its con- 
Stitutional validity. Its provisions have 


courts and they or their like are not fa- 
miliar in the statute law governing corpo- 
rations organized in other States. And other 
New Jersey statutes among which are c. 
195, Laws of 1917, and c. 318, section 16, 


But the courts of that State have had no 
occasion to consider the interrelation, if 
any, between them and c. 175 pursuant to 
which the stock in question purports to 
have been issued to employes. A mere in- 
spection of the New Jersey statutes directly 
involved suggests grave doubts as to their 
proper application to the facts in this 
case and the difference of opinion ex- 


the allotted shares and other relief sought 





the validity of the plan, authorization, 


It was free | 
in the exercise of a sound discretion to | be conveniently and effectively determined 


and countries in which the company does | 
the employes, for which the allotments | 


to have and presumably they, or at least | 


As the to- | 
| suit it had a board of 16 directors, includ- 
operates di- | 





ing on all its business in another State or | 
| be deemed in New York to be a local con- | A 
| dent, added to his fixed saiary of $168,000, 
| gave him a total compensation of over 


| by a @pecial “credit” of $273,470. 


never been construed by the New Jersey | 


Laws of 1926, are claimed by plaintiff to | 
have an important bearing upon this case. | 


pressed below confirms that impression. | 
So far as concerns the cancellation of | 


issue, allotment and sale of the same may 


in New Jersey courts, the authoritative 
and final interpreters of the statutes of 
that State. A proceeding in rem is au- 
thorized, process therein may be served 
by publication and a decree, final and 
binding upon all, canceling or sustaining 
the stock may readily be enforced. New 
Jersey Practice Act of 1903, sectiom 84. 
Jellenik v. Huron Copper Company, 177 
U. 8.1, 13. Andrews v. Guayaquil é& Quito 
Ry. Co., 69 N. J. Eq. 211. Holmes v. Camp, 
219 N. Y. 359. The facts and circum- 
stances disclosed by the record clearly 
bring this case within the general- rule 
and abundantly justify the exercise of 
discretion on the part of the district court 
in dismissing the bills of complaint with- 
out prejudice. As the Circuit Court of 
Appeals considered and decided the merits 
of the case, its. judgment is reversed, the 
judgment of the district court entered 
upon its mandate is vacated and the case 
will be remanded to the district court 
with directions to reinstate the earlier 
judgment dismissing the bills of complaint 
without prejudice. 
It is so ordered. 


Mr. Justice Roserts took no part in the 
consideration or decision of this case. 


Mr. Justice Stone: I think the court 
should decide this case on its merits in 
favor of the petitioner. 

Respondent, the American Tobacco Com- 
pany, organized under the laws of New 
Jersey, is a large and prosperous corpora- 
tion, engaged in the manufacture and 
distribution of cigarettes and other forms 
of tobacco. It has upwards of 40,000 stock- 
holders. At the commencement of this 


ing a president, five vice presidents, a 
secretary and a treasurer, all actively en- 
gaged in its management. For many years 
these officers have received large annual 
fixed salaries, as well as large annual cash 
profit sharing bonuses paid under a by-law 
of the company, adopted in 1912. See 
Rogers v. Hill, 60 F. (2d) 190. In the year 
1930, the profit sharing bonus of the presi- 


$1,010,000, which was further augmented 
In the 
same year, four of the five vice presidents 


| received an aggregate annual salary and 


bonus of more than $2,077,000. In addi- 


| tion, a number of stock subscription plans 


have from time to time been put into 
operation by the directors, without au- 
thority of the charter or by-laws of the 
corporation, or the knowledge or approval 
of its stockholders, by which they largely 
benefited. In thatgof 1926, the respondent. 
Hill, the president and also a director of 
the company, acquired 4,000 shares of com- 
mon stock, and other. directors, who are 
respondents. here, received substantial 
amounts. In that of 1929, one year before 
the transactions now cumplained of, 46,500 
of 51,750 shares of common stock, pur- 
chased by the corporation and set aside 
for the purpose, were soid to the corporate 


| directors at $47 per share less than market 


value. Convenient arrangements were 
made for postponed payment of the pur- 
chase pricc. Respondents received 23,050 
shares, of which tle president received 


| 15,050. 
by plaintiff the situs of the stock is in | 
New Jersey and all questions relating to 


On Jan. 28, 1931, a new allotment of 
stock was made, which is the subject of 
this litigation. On that day, the Board 
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of “Directors (the president and officers 
constituting a majority of those in at- 
tendance) considered and passed upon 
Hhe adequacy of the compensation which 
‘members were then receiving for their 
services to, the corporation, and the ne- 
cessity of conferring further benefits on 
mselves in order to insure the continu- 
ance of those services. Having resolved 
these, questions in their own favor, they 
Proceeded te- award additional benefits in 
form of the privilege to subscribe to 
ued common stock B of the corpo- 
ration, at a small fraction of its market 
Value. By resolution of that date, they 


ft into effect a stock subscription plan: 


- which 86,712 shares of unissued .com- 
stock B of the corporation were dis- 
ted in accordance with recommenda- 

iS. made by the president. Of this 

. Ridmber 32,370, more than half, were al- 

lotted to the directors, of which 13,440 

were: allotted to the president. The re- 

maining 24,342 shares were allotted in rel- 
atively ‘small amounts to 525 employes. 
fone of the recipients was of lower rank 

an factory subassistant. Four hundred 
and. seventy-three received allotments of 


i@ss than 100 shares each, the great ma- | 
jority receiving from 15 to 50 shares, The | 


stated consideration for issue of the stock 
Was a subscription price of $25 per share, 
the. par value, and the services of the al- 


Tottee, not specifically described, to be ren- | 


dered to the American Tobacco Company 
for the remainder of the year. 


~The certificates.of stock were to be de- 


livered’ to the respondents, the Guaranty | pensation for services or otherwise, 


rust Company of New York and an in- 
dividual,as trustees. They were author- 
ized to borrow money upon them to the 
éxtent..of $25 per share, in order to effect 
immediate payment of the subscription 
price. to the Tobacco Company, to apply 
dividends received on account of the pur- 
chase. price to be paid by the allottees 
and to deliver the certificates to them 
Gfter the close of the year, upon pay- 
ment in full of their subscriptions. They 
Were given discretion to waive perform- 
ance of the stipulated service by any al- 
lottee and in the event that the sub- 
scriber was discharged or resigned from 
the employ of the company within the 
year, to cancel. the subscription® agree- 
Tent or not, as they pleased. 


«On: the day of the resolution allotting | 


t stock, its market price was $112 per 
re, more than four times the subscrip- 
tion price. 


$5 per year, sufficient to pay the subscrip- 
tion price in five years. 
scription privilege by the difference be- 
tween the subscription®price and the mar- 
ket value of the shares, the president re- 
Geived by the allotment the equivalent of 
$1;169,280, in addition to his annual com- 
Bémsation of more than $1,000,000. The 
steck: subscription rights awarded the five 
Vite presidents, similarly valued, amounted 
te $1,451,595. That the subscription privi- 
lege, accorded for the avowed purpose of 
assuring the continuance of these execu- 
tives in the company’s employ, was then 
and has been ever since of great value, 
upon any theory of valuation, is not 
questioned. 

“Conceiving “himself aggrieved by this 
twansaction, petitioner, a non-assenting 
dtockholder, brought. two suits in the Su- 
preme Court of New York, the State in 
Which he resides, joining as defendants 





| on their behalf * * 
' such employes or 


| Sale of stock for such purposes, “the board | of each class. 


| stockholders, by notice of a special meet- | 


It was then paying, and has | 
ever since paid, dividends at the rate of | 


| designated “Employes’ Stock Subscription 
Valuing the sub- | 
| board of directors oe the submis- 


| posing a reduction in the par value of the 
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the American Tobacco Company, the trus- | 
tees of the allotted stock, and certain of 
the directors, including the president, sec- 
retary, treasurer and five vice presidents, 
one of whom has since died and two of 
whdm were not served with process. In- 


cluded in the relief sought was a decree 
that the corporation, its officers and di- 
rectors be enjoined from carrying out the 
stock allotments and that the stock al- 
lotted to the directors be surrendered to 
the company. On motion of defendants, 
the Tobacco Company and a non-resident 
director, the causes were removed to the 
District Court for Southern New York, on 
grounds of diversity of citizenship of the 
parties to a separable controversy, and 
there consolidated. 

Thus called upon in this suit to account 
for their stewardship and to justify their 
action, the defendants, the respondents 
here, place their whole reliance upon a 
statute of New Jersey in conformity with 
which; they contend, they secured, in ad- 
vance, the authorization of the stock- 
holders to make the challenged allotments 
of stock. 

Sction 1, c. 175, of the New Jersey Laws 
for 1920, authorizes any New Jersey cor- 
poration to provide and carry out a plan 
for ‘“(a) the issue or the purchase and 
sale of its capital stoc« to any or all of 
its employes and those actively engaged in 
the conduct of its business or to trustees 
* and for aiding any 
said other persons in 
paying for such stock by contribution, com- 
* * *” 
Section 2 (b) provides that where, as in 
this case, the corporation has been formed 
without charter or by-law provisions au- 
thorizing the issuance or the purchase and 





of directors shall first formulate such plan | 


| or plans and pass a resclution declaring 


that in its opinion the edoption thereof 
is advisable and shall cal! a meeting of 
the stockholders to take action thereon 
* * * *” Tt requires ar affirmative vote 
of two-thirds in interest of each class of | 
stockholders, present at the meeting, for 
the adoption of the plan. 

In June, 1930, the directors, purporting 
to act under this statute, presented to the 


ing, a so-called “plan” under which the | 
employes of the corporation and those 
actively engaged in its business were to be 
permitted to subscribe to unissued shares 
of its common stock B. The notice of the 
meeting was accompanied by a document 


Plan,” and by a copy of resolutions of the 


sion of the plan to the stockholders, pro- 
common stock and the non-voting common 
stock B from $50 to $25 per share, and 
an increase of the authorized common 
stock from 1,000,000 io 2,000,000 shares, | 
and of the authorized common stock B 
from 2,000,000 to 4,000,000 shares, each 
stockholder to receive two shares of the 
new stock for one of the old. By thus 
increasing the authorized, unissued shares 
of common B, stock was to be made avail- 
able for subscription by employes. 

The Employes’ Stock Subscription Plan 
proposed “to allot for subscription * * * 
by way of additional compensation for 
services to be rendered, shares of un- 
issued common stock B * * * to such 
employes of the corporation and/or its 





|} amounts of the annual 
| which had been paid to the president and 
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subsidiaries and those actively engaged in 
the conduct of its or their business as 
may be selected * * *.” The prescribed 
méthod of execution of the. plan was. that 
“the board of directors may, at such time 
or times as it may determine * * * offer 


| and allot such stock for subscription * * * 


in such amounts and proportion, to such 
persons, at such prices, not less than the 
par value of the shares allotted, payable 
in full or in such installments, and upon 
such other terms and conditions, all as 
shall be determined with respect to each 
offering of stock to each individual pur- 
suant to authority to be granted by the 
board of directors to the president for 
such purpose.” 

Accompanying the notice of the meeting 
was a circular letter by the president to 
stockholders, in which they were told of 
the prosperous condition of the company, 
that the purpose of the stock allotment 
plan was to encourage those who had 
made the company’s success possible to 
continue in its employ, and that it was 
the expectation of the board of directors, 
if the program set forth in the notice of 
the meeting and accompanying documents 
should be approved by stockholders, to 
declare an extra dividend of $4 per share 


| On the common stock and common stock 


B, and to initiate regular quarterly divi- 


| dends on the newly authorized shares of 


common stock and common B at the in- 
creased annual rate of $5 per share. The 
letter closed with a request to sign -and 
return the enclosed proxy, thereby indicat- 
ing “your approval of. the proposed steps 
and your support of your company’s man- 
agement.” 

Moved, perhaps, by these inducements, 
the proposal was approved at the meeting 
by vote of the requisite number of shares 


No disclosure was made to the stockhold- 
ers by the officers and directors of the 
stock subscription plans previously put 
into operation by them, without. authority 
of the charter or by-laws or the knowledge 
and approval of the stockholders. No dis- 
closure was made of the number or 
cash bonuses 


vice presidents of the company, under the 
by-law adopted in 1912, and never, so far 
as appears, subsequently mentioned to the 
stockholders until after the stock allot- 
ments here involved. The only hint of the 
intention of the management to partici- 
pate in the proposed Employes’ Stock Sub- 
scription Plan was.contained in a single 
sentence appearing in the plan: “No em- 
ploye or person actively engaged in the 
conduct of the business of the corpora- 
tion, or its subsidiaries shall be deemed 
ineligible to the benefits of the plan by 
reason of being also a director of the cor- 


| poration. or of any of its subsidiaries or 


of holding any office therein.” 

With all these facts presented by the 
pleadings, ‘the district court, acknowledg- 
ing its jurisdiction both as a Federal court 
and a court of equity to decide the cause 
on its merits, nevertheless, held that as 
the suit concerns the internal affairs of 
a@ New Jersey corporation, discretion 
should be exercised to dismiss it without 
prejudice to its maintenance in the courts 
of New Jersey. On appeal, the Circuit 
Court of Appeals for the Second Circuit, 
Judge. Swan dissenting, considered the 
merits and upheld the legality of the 
stock allotments. The decree of dismissal 
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was affirmed.on the merits and the trial | tion, even if we assume that the proposal | 


fe - 14% 3 


of a large amount of stock to employes, 


court has entered a final decree accord- 
ingly. This court now reverse’ that judg- 
ment, reestablishing the original decree 


of the trial court, on the ground that a 
proper exercise of judicial discretion re- 
quires that the cause should not be heard. 
Thus after approximately two years of 
litigation in State: and Federal courts, all 
of which could, and I think should, have 
decided the case on the merits, the plain- 
tiff must now start the litigation afresh 
in the courts of New Jersey. 

In determining whether the Federal 
courts should decline to exercise the juris- 
diction conferred on them by removal, the 


cannot be ignored. I do not stop to con- 
sider numerous objections to the stock 
allotments, urged by petitioner, which are 
not without weight. It suffices for present 
purposes that no plan of sufficient defi- 
niteness to comply with the New Jersey 
statute was ever submitted to the stock- 
holders for their approval; and that even 
if it be conceded that a “pln” was ap- 
proved, the action of the directors in al- 


loting the stock to themselves, in viola- | 
tion of their duty as fiduciaries, exceeded | 


the authority conferred upon them by the 
stockholders, and was, therefore, ultra 
vires. 

The statute directs that the board of 
directors shall “first formulate such plan,” 
declare it “advisable,” and call a meet- 
ing of stockholders to act on it. With- 
out presenting for the consideration of 
the stockholders any workable plan of 
stock allotment, the directors, in effect, 
asked the stockholders to confer plenary 
authority on them to formulate ,a plan 
and to carry it into execution /without 
any disclosure of its provisions. After 
the meeting, as before, no stockholder, 
not 
knew in what the plan consisted, who 
were the persons to participate in it, what 
principle was to control their selection or 
determine the amount of stock they were 
to receive, or the price they were to pay. 
It is a misuse of words of plain meaning 
to speak of such a proposal as a “plan,” 
much less a formulated plan for stock 
allotment to employes, or as one which, 
in the form presented to the stockholders, 
the directors could have pronounced or 
have e@arried into operation. It was no 
more than an invitation to stockholders 
to abrogate the discretion which the stat- 
ute vested in them. to approve a formu- 
lated plan, having at. least some aspects 
of definiteness, and vest in the directors 
powers which.could be conferred on them 
only by charter amendments in the man- 
ner prescribed by the statute. The invi- 
tation was accompanied by a skillfully 
phrased suggestion that it was necessary 
to accept it in order to hold the services 
of employes, and that, if accepted, the 
directors would cause new benefits to flow 
into the pockets of stockholders in the 
form of extra and increased dividends. 
Such a maneuver cannot rightly be re- 
garded. as a compliance with the plain 
language of the statute, which requires the 
directors first to formulate a plan for stock 
allotment and declare it advisable, and 
then to submit it to the stockholders for 
their approval. If it were, it would be 
difficult to suggest any conceivable pur- 


pose of the statute which could not be | 


thwarted by a similar procedure. 
The respondents stand in no better posi- 





in the confidence of the directors, | 





submitted to the stockholders was a for- 


mulated plan, within the meaning of the 


New Jersey statute. For in that case, au- 
thority for the directors’ action must be 


proposal which they submitted, and we 
must interpret the proposal and the ac- 
tion taken by the stockholders in terms 
of their legitimate expectation that the 
directors were complying with their duty 
as fiduciaries and not dealing with them at 
arm's length. They were entitled to read 
the proposal in the light of the funda- 
mental duty of directors to derive no profit 


| from their own official action, without the 
nature of this controversy and its merits | 


consent of the stockholders, obtained after 
full and fair revelation of every circum- 


| stance which might reasonably influence | 


them to withhold their consent, Wardell 
v. Railroad Co., 103 U. S. 651; General In- 
vestment Co. v. American Hide & Leather 
Co., 97 N. J. Eq. 230, 233; see United 
States Steel Corp. v. Hodge, 64 N. J. Eq. 
807, 813; Globe Woolen Co. v. Utica Gas & 
Electric Co., 224 N. Y. 483, 489; compare 
Meinhard v. Salmon, 249 N. Y. 458; Wendt 
v. Fisher, 243 N. Y. 439. They were entitled 
to assume that the proposal involved 
nothing which did not fairly appear on its 
face and above all that it was not a cloak 
for a scheme by which the directors were 
to enrich themselves in great amounts at 
the expense of the corporation, of whose 
interests they were the legal guardian. 
The respondents must, therefore, rest 
their case on the bare statement in their 
proposal to the stockholders that no em- 
ploye or person actively engaged in the 


business of the company “shall be deemed | 


ineligible to the benefits of the plan,” be- 
cause a director or officer. But it would 


tees to their beneficiaries, gave warning 
of the wholesale gratuities which the di- 
rectors subsequently bestowed upon them- 
selves. 
be derived from this language than thé 
disclosure which it made. By consenting 


that the directors should be “eligible” to | 


share in a plan avowedly for the benefit 


of employes, the stockholders did not con- | 


sent that they should be the chief bene- 
ficiaries of their own unrestrained muni- 
ficence, or that they should add any new 
bounties to the unrevealed stock allot- 


ments and bonuses which the directors | 


had previously enjoyed in secrecy. Even 
if the stockholders consented that some 
of the directors should be eligible to bene- 
fit from action taken by other disin- 


terested directors, they certainly did not | 
consent that the allotments should be | 


made by a group of. directors who, because 


of the magnitude of the benefits they | 
anticipated for themselves, were obviously | 
incapable of passing an independent and | 


unbiased judgment upon the propriety of 


the distribution which they cooperated in | 


making to each other. Respondent’s con- 


tention that if the directors were unable | 


to vote on each other’s participation no 
plan could be put into effect under which 
a majority of the directors were to par- 


ticipate, is without weight, for it obviously | 
could be if the statute were followed and 


the plan revealed in its entirety to the 
stockholders. 


To surmount these difficulties, respond- | 


ents point to the fact that a representa- 


tive of petitioner stated at the stock- | 


holders’ meeting that favorable action on 


No more extensive authority could | 





including officers and directors, without 
adequate consideration, and that this did 
not induce the stockholders to ‘express 
their disapproval. It is unnecessary to 


| speculate whether this outcome is to be 
found in the stockholders’ approval of the | 


attributed to the fact that those present, 
being without the aid of prevision, re- 
garded the prediction as too improbable 
to be credited, or to the fact that- those 
who attended the meeting were not, for 
the most part, the stockholders, but the 
recipients of their proxies. selected by: the 
management of the corporation for the 
occasion. A statement made to them 
would, as a New Jersey court has said, 


| fall “upon ears not allowed to shear and 


minds not permitted to judge; upon auto- 
matons, whose principals are uninform 
of their own injury.” See Berendt v. Beth- 
lehem Steel Corp., 108 N. J; Eq. 148,. Yt, 
In any event it is enough that neither, 
the notice of meeting and acgompan: 
documents, which the. stockholders ‘saw 
and on which they relied, nor at. the 
meeting. itself, did the officers -and dix 
rectors disclose that sueh was their pur= 
pose. + ia 
We need not conjecture whether, if the 
directors had had the hardihood to :dis+ 
close in advance the benefits which’ they 


| were to award to themselves, the stocks 


holders would nevertheless: have given 
their approval. Nor is it important -that 
these directors have successfully managed 
the corporation and that under their dit 
rection it has earned large profits for ‘its 
stockholders. Their business competence 
did not confer on them -the privilege: of 
making concealed or unauthorized: profits 
or relieve them of: the elementary. obliga- 
tion which the law imposes on all corpo= 


| rate directors to deal frankly an 
be extravagant to say that these words, | ¥ ? openly 


addressed by men in the position of trus- | 


with stockholders in seeking their consent 
to benefit personally by reason: of their 
relationship. to the corporation. tose 

The directors, having failed to comply 
with petitioner’s seasonable demand that 
they exercise their authority to bring. tits 
suit in the name of the corporation, -péti- 
tioner was not required by general.equita~ 
ble principles or by Equity Rule 27"to- ap- 
peal to the stockholders before bringing 
it, as the action complained of here was 
not one which the stockholders could 


| ratify. Continental Securities Co. v. Bel= 


mont, 206 N. Y. 7, 17; ef. Delaware & Hude 
son Co. v. Albany & Susquehanna R.. 
Co., 213 U. S. 435. Authority of ‘the: di- 
rectors to bestow gratuities upon theffi+ 
selves in the form of subscription rights 
must be found in a plan approved in ad= 
vance as the statute provides, by -two- 
thirds of each cla% of stock. If no plan 
was presented to stockholders, as I think 
was the case, the entire issue was. ultrp 
vires and cannot be ratified any more than 
any other unauthorized: disposition of .cor= 
porate assets. If the proposal to the-stoek- 
holders is regarded as a plan, so.far As 
ordinary employes are concerned, as-;it 
plainly does not embrace authority to: the 
directors tod confer such extravagant ben¢e- 
fits upon themselves, the result: is the 
same, as to the stock allotted to the ai- 
rectors. 


I cannot agree that a proper exercise of 
discretion requires us to deny to the péti- 
| tioner the relief to which he is so clearly 


entitled. This is the first time that this 
Court has held that a Federal Court shoulda 
decline to hear a case on the ground thet 
it concerns the internal gftairs of .a tor 


the proposal might result in the issuance | poration foreign to the State in which it 
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sits. We may assume, without deciding, 
that neither a Federal nor a State court 
of equity will, as a zeneral rule, under- 
take to administer the internal affairs of 
a foreign corporation. But the case before 


SUPREME COURT DECISIONS 


| 


Jus is, in. this respect, unlike a suit to | 


dissolve the corporation and wind up its 
affairs, Wallace v. Motor Products Corp., 
25 F. (2d) 655, 658; Pearce v. Sutherland, 
164 Fed. 609; Maguire v. Mortgage Co. of 
America, 203 Fed. 858; cf. Burnrite Coal 
Co. v. Riggs, 274 U. S. 208. 212; or compel 
the declaration of a dividend, Cohn v. 
Mishkoff Costello Co., 256 N. Y. 102, or 


interfere with the electior of officers or | 


the meetings of shareholcers or directors. 
Wason v. Buzzell, 181 Mass. 338; State ex 
rel, Lake Shore Tel. & T. Co. v. De Groat, 
109 Minn. 168; see Travis v. Knox Terpe- 
zone Co., 215 N. Y. 259, 263 
We are presented with no problem of 
. administration, The only relief which the 
petitioner merits on the record before us 
or which he asks here is a decree that 
certain directors, now before the Court, 
restore to the treasury of the corporation, 
also before the court, certain shares of 


stock alleged to have ilJegally issued to | 
them, and that certificates for the stock | 
now in possession of the trustees, who are | 
likewise before the court, be surrendered. | 
There are no more obstacles to the rendi- | 


tion of an effective decree than in any 
other case in which a stockholder seeks 


reparation for depredations upon the cor- | 


porate property committed by directors, 
some of whom only are before the court. 
Compare Wineburgh v. United States 
Steam & Street Ry. Advertising Co., 173 
Mass. 60; Ernst v. Rutherford & B. S. Gas 
Co., 38 App. Div. 388; Corry v. Barre 
Granite & Quarry Co., 91 Vt. 413; Ganzer 
v. Rosenfeld, 153 Wis. 442. The decree will 
be completely satisfied by delivery of the 
certificates, properly en-lorsed, to the cor- 
poration. There is and can be no sugges- 
tion that such a decree cannot be pro- 
nounced and enforced as effectively by the 
courts in New York as it could be by those 
in New Jersey. .Cf. American Creosote 
Works v. Powell, 298 Fed. 417, 419; see 
Babcock v. Farwell, 245 1)] 14, 34. 

The opinion of the court concedes, as, 
indeed, the authorities which it cites 
show, that the decision does not rest upon 


It is said that jurisdiction will be declined 


the court would be called upon to decide 
a novel question of New Jersey law. 


| 


As petitioner has chosen to assert de- | 
mands necessarily restricted to the stock | 


issued by the directors to themselves, he 
had no occasion to join as parties the 
several hundred lesser employes, the great 
preponderance of whom received allot- 
ments of less than 50 shares of stock. 
Indeed, as the unconscionable conduct of 
the participating directors, a major factor 
in this case, would afford no basis for 
proceeding against the other allottees, it 
is by no means certain that the suit 
would be cast in any different form if 
brought in New Jersey. 

The somewhat sepcuative possibility 
that those of the participating directors 
who have not been served with process 
in this suit may be called to answer in 
some other court and exonerated is of 
slight importance compared to the con- 
siderations favoring the exercise of. juris- 
diction. Petitioner has chosen to bring 
his suit in New York. He and all but one 
of the individual defendants reside there. 
The principal office of the American To- 


bacco Company is in New York City and | 


it is there that its books and records are 


found, its board of directors meets and the | 


acts complained of took place. There the 
respondent, Guaranty Trust Company, is 
located, and its co-trustee resides. Before 
the decree can be enforced it must be ob- 
tained and the litigation must be brought 
to a successful conclusion. That involves 


the production in court of the necessary | 


evidence. Of the parties to this case none 
but the American Tobacco Company is 
amenable to process in New Jersey; all are 


amenable in the Southern District of New | 


York. In New York, petitioner can com- 
pel them and others connected with the 


| corporation to attend as witnesses; all can 
| be ordered to make complete discovery; 


and petitioner can compel the production 
at the trial of the records of both corpo- 
rate defendants. We cannot assume that 
compujsion will not be necessary. The 
Tobacco Company carried to the highest 


| court of the State its resistance to. peti- 
| tioner’s preliminary application to inspect 


whenever considerations of convenience, | 


efficiency and justice point to the courts 
of the State of the corporate domicile as 
appropriate tribunals for the determina- 
tion of the particular. case. 
siderations are said tg require that this 
be dismissed though’ the petitioner 
thereby subjected to all the hazards of 
Starting his action anew, in the courts of 
New Jersey. ; 

To support this conclusion, only two 
Objections to the maintenance of the suit 
are suggested in the opinion of this court 
or in that of the district court below. 
One is that numerous beneficiaries of the 


stock allotment, most of whom are not | 
Officers or directors of the corporatfon, | 


are not made parties to this suit and pre- 


Sumably can be reached as a group only | 
Hence, the inti- | 


by suit in New Jersey. 
mation is, if we decide this case and other 
suits should subsequently be brought in 
other jurisdictions, different results may 
be reached on the same questions, a pos- 
sibility which can be avoided by forcing 
the petitioner to bring a single suit in 
New Jersey. The other objection is that 


Such con- | 


is | 


its books. (Matter of Rogers v. American 
Tobacco Co., 143 Misc. Rep. 306, aff’d 233 


| App. Div. 708, leave to appeal denied). 
any definite rule of general application. | a 9 


In New York also the individual defend- 
ants and the trust company can be 
reached by injunction pendente lite, re- 
straining the transfer to innocent pur- 
chasers of the stock, certificates for which 
are already issued and in the hands of the 
trust coMpany. Under the circumstances 
of this case, only considerations of more 
compelling force than the possibility of in- 
consistent decrees should lead a forum, 


| convenient in so many respects, to decline 





jurisdiction. 

I come then to the only ground which 
can plausibly be urged for declining the 
jurisdiction—that in one, but not neces- 
sarily a conclusive aspect of the case, the 
Court may be called on to decide ques- 
tions of New Jersey law which, although 
novel, can hardly be said to be compli- 
cated or difficult. If there were any prin- 
ciple of Federal jurisprudence, generally 
applicable, that in cases between private 
parties Federal courts of equity may, in 
their discretion, decline jurisdiction be- 
cause called upon to decide an unsettled 
question of State law, I would willingly 
acquiesce in declining it here. But this 
Court has not declared such a principle 
and does not recognize it now. On the 
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contrary, whether jurisdiction rests on 
diversity of gitizenship or on a substantial 
Federal question, this Court has consis- 
tently ruled that it is the duty of a 
Federal court of original jurisdiction, and 
of this Court on appeal from its decree, 
to pass on any State question necessarily 
involved, however novel, and: that the de- 
cision may be rested on that ground alone. 
Siler v. Louisville & Nashville R. R. Co., 
213 U. S. 175; Risty v. Chicago, R. I. & 


Patific Ry. Co., 270 U. S. 378. 
Unless we are now to abandon that long 


| settled practice, I can see much more 





reason for passing on this question than 
upon many others which this court, has 
decided. Our judgment would conflict 
with no local decisions, compare Black & 
White Taxi Co. v. Brown & Yellow Taxi 
Co., 276 U. S. 518; Burgess v. Seligman, 
107 U. S. 20; nor apply an alien policy to 
matters which are the subject of delicate 
feeling in the State. Compare Gelpcke v. 
City of Dubuque, 1 Wall. 175; Railroad 
Commission wf California v. Los Angeles 
Ry. Corp., 280 U. S. 145. Indeed, we may 
not even avoid deciding the question of 
State law by sending the case to New 
Jersey, for it is not suggested that if 
petitioner should elect to sue in the Fed- 
eral court for New Jersey, or if the suit 
should be properly brought there by re- 
moval from the State court, either that 
court or this may decline jurisdiction. 
Thus we should do no more in deciding 
the question of New Jersey law now than 
if the case were brought to us from the 
Federal courts in New Jersey. 

Even if decision of the question of New 
Jersey law were more embarrassing than 
it appears to be here, a proper exercise of 
discretion would seem to require that the 
bill be retained, and that an interlocutory 
injunction restraining any disposition of 
the stock by respondents be granted as 
prayed, pending the diligent prosecution 
by petitioner of a suit in New Jersey. 
Compare Mallow v. Hinde, 12 Wheat. 193; 
Dunn v. Clarke, 8 Pet. 1; Stover v. Wood, 
28 N. J. Eq., 253. 

If Federal courts are to continue the 
general practice of deciding novel ques- 
tions of State law whenever there are nec- 
essary or convenient grounds for the dis- 
position of cases pending before them, 
there are peculiarly cogent reasons why 
there should be no departure from the 
practice in cases like the present. While 
a corporation in legal theory has only 
domicile, in practice its activities are often 
nationwide and the legal domicile of the 


| corporation, as in this case, is neither the 


place of its real corporate life, nor the 
home of its officers and directors. Hence, 
if stockholders! suits, such as the present, 
are to be maintained with any hope of suc- 
cess, the practical necessities of making 
parties, securing evidence, obtaining the 
production of documents and relief by in- 
junction against individual wrongdoers, 
justify, if they do not compel, their pros- 
ecution in the particular jurisdiction where 
necessary parties and witnesses may be 
found, rather than in the place of the 
technical corporate domicile. ~ 
Extension of corporate activities, dis- 
tributfon of corporate personnel, stock- 
holders and directors through many 
States, and the diffusion of corporate own- 
ership, separated from corporate man- 
agement, make the integrity of the con- 
duct of large business corporations in- 
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creasingly a matter of national rather 
than local concern (cf. A. A. Berle Jr. 
and Gardiner C. Means, The Modern Cor-, 
poration and Private Property [1932], to 
which the Federal courts should be quick 
to respond, when their jurisdiction 
rightly invoked. We should be slow, in- 
deed, to make a reluctance to decide ques- 
tions of State law, not exhibited in other 
classes of cases, the ground for declining 
to decide this one. 

Mr. Justice Branpeis concurs in this 
opinion. 


Mr. Justice Carpozo: Viewing the suit 
as one to reclaim the snares received dy 
the directors in breach of their fiduciary 
duties to the corportaion and the share- 
holders, I find no adequate reason for the 
refusal to exercise jurisdiction, and this 
though a different conclusion might pe 
thought to be necessary if relief were to 


| 
| 


is | 
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ments affecting the directors inter se will 
not avail without more to halt the pro- 
cosses of jusiice and the award of such 
relief as the court is competent to give 
against those subject to its power. 

I agree with Mr. Justice Stone for the 
reasons stated in his opinion that a 
breach of the fiduciary duties of the di- 
rectors is a legitimate inference from the 
allegations of the bill, and agree with his 
conclusion that the cause should be re- 
manded to the district court for a deter- 


| mination of the merits. 


be given upon grounds affecting the valid- | 


ity of the issue as a whole. 

In the circumstances of this case, the 
certificates allotted to the directors may 
be charged with a constructive trust, and 
surrendered to the corporation to be held 
in its treasury, without impeaching a sin- 
gle certificate other than their own. 

There is no need to consider whether 
the “plan” as proposed is insufficient on 
its face, with the result that the inno- 
cent employes as well as the culpable di- 
rectors will be deprived of its benefits. If 


it be taken as sufficient, the shareholders | 


who voted for it are not chargeable with 
notice that fiduciary powers later be per- 
verted by the award to the fiduciary of 
extraordinary benefits. Consent will not 


protect if reason and moderation are not | 


made to mark the boundaries of what is 
done under its shelter. 


I ‘leave the question open whether in | 


other circumstances or with other conse- 
quences there may be a cancellation of 
the shares of a foreign corporation in the 
abserice of an adjudication by the courts 
of the domicile. Here the organic struc- 
ture of the corporation, if affected by the 
decree at all, will not be changed in such 
@ way as to work substantial detriment 
to any stranger to the suit, but the fruits 
of an unjust enrichment will be put back 
into the treasury, I think we are at lib- 


erty to do so much, if nothing more, with- | 
out waiting upoén the judgment of any | 


other court. 

The doctrine of forum non conveniens 
is an instrument of justice. Courts must 
be slow to apply it at the instance of di- 
rectors charged as personal wrongdoers, 
when justice will be delayed, even though 
not thwarted altogether, if jurisdiction is 
refused. At least that must be so when 
the wrong is clearly proved. The over- 
mastering necessity of rebuking fraud 
or breach of trust will outweigh com- 
peting policies and shift the balance of 
convenience. Equity, it is said, will not 
be over-nice in balancing the efficacy of 
one remedy against the efficacy of an- 
other when action will baffle, and inac- 
tion may confirm, the purpose of the 
wrongdoer. Falk v. Hoffman, 133 N. Y. 
199, 203. Of the shares allotted to direc- 
tors as contrasted with those allotted to 
other employes, most are owned by the 
defendants sued. Whatever shares be- 


long to others will be untouched by the | 
decree. With all the procedural complex- | 


| being engaged in smuggling liquors into | 


ities possible hereafter if jurisdiction be | 


declined, the hazard of inconsistent judg- 


x*kk 

The Treaty of 1924 between Great 
Britain and the United States which 
permits the boarding oj British ves- 
sels, suspected of smuggling liquor, 
beyond the 3-mile limit but not more 
than an hour’s run from the nearest 
shore of the United States has the 
effect of changing the customs-reve- 
nue laws so as to make unlawful a 
search and seizure of unmanifested 
liquor on petitioner’s vessel by Coast 
Guardsmen 11'2 miles from but more 
than an hour’s run from the nearest 
shore. The 1930 Tariff Act (19 U. S. 
C. A. 1581), which fixes a 12-mile zone 
jor boarding of vessels for discovery 
of customs laws violations, is limited 
by the 1924 Treaty, as regards search 
and seizure of British vessels, the 
court held in reversing the circuit 
court of appeals. 

Mr, Justices Sutherland and Butler 
were of the opinion that in respect to 
British vessels engaged in smuggling 
liquor the Treaty of 1924 was not in- 
tended to cut down the rights claimed 
by the United States under hovering 
statutes in force since the organiza- 
tion of the government. Mr. Justice 
Van Devanter took no part in the 
consideration or decision of the case. 
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Tuomas D. Tuacuer, Solicitor General 
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Marvin SmitH with him on the brief), 
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Opinion of the Court 
Jan. 23, 1933 
Mr. Justice Branpets delivered the opin- 
ion of the court. 
The main, question 


for decision is 


whether section 581 of the Tariff Act of | 


1930, c. 497, 46 Stat. 590, 747, is modified, 
as applied to British vessels suspected of 


the United States, by the Treaty between 


this country and Great Britain proclaimed 
That sec- 
tion—which is a re-enactment in identi- | 


May 22, 1924. (43 Stat. 1761.) 
cal language of section 581 of the Tariff 
Act of 1922,.c. 356, 42 Stat. 858, 979—de- 
clares that officers of the Coast Guard are 
authorized to stop and board any vessel 
at any place within four leagues (12 miles) 
of the coast of the United States 
examine the manifest and to 


| 
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merchandise therein; and if it shall ap- 
pear that any violation of any law of 
the United S.ates has keen couimn..t 
by reason of which the vessel or~ mer- 
chandise is liable to forfeiture, it shall 
be the duty of such officers to seize the 
same. 


On the evening of Nov. 1, 1930, the 
British motor screw Mazel Tov—a vessel 
of speed not exceeding 10 miles an hour— 
was discovered by officers of the Coast 


| Guard within four leagues of the coast of 


Massachusetts and was boarded by them 
at a point 11%4 miles from the nearest 
land. The manifest was demanded and 
exhibited. Search followed, s,which dis- 
closed that the only cargo on board, other 
than ship stores, was unmanifested in- 
toxicating liquor which had been cleared 


| from St. Pierre, a French possession. The 
| vessel, ostensibly bound for Nassau, a 


British possession, had, when boarded, 
been cruising off our coast with the in- 
tent that ultimately the liquor should be 
taken to the United States by other boats. 
But the evidence indicated that she did 
no intend to approach nearer than four 
leagues to our coast; and, so far as ap- 
peared, she had not been in communica- 
tion with our shores and had not unladen 
any part of her cargo. The boarding of- 
ficers seized the Mazel Tov at a point 


| more than 10 miles from our coast; took 
| her to the Port of Providence; and there 
| delivered the vessel and cargo to the cus- 


toms officials. 


The Collector of Customs, acting pur- 
suant to section 584 of, the Tariff Act of 
1930, assessed against Frank Cook, as 
master of the Mazel Tov, a penalty of 
$14,286.18 for failure to include the liquor 
in the manifest. By section 584, if mer- 


| chandise not described in the manifest is 


found on board a vessel “bound to the 
United States,” the master is subject to a 
penalty equal to its value, and the mer- 
chandise belonging or consigned to him is 
subjéct to forfeiture. By section 594, 


| whenever a master becomes subject to a 


penalty, the vessel may be seized and pro- 


| ceeded against summarily by libel to re- 


cover the penalty. The Government pro- 


| ceeded, in the Federal court for Rhode 
| Island, to collect the assessed penalty by 


| Nova Scotia corporation. 


means of libels against both the cargo 
and the vessel. The cases were consoli- 
dated. 

Cook, claiming as master and bailee of 
the vessel and as consignee and claimant 
of the cargo, alleged that the Mazel Tov 
was of British registry and owned by a 
He answered to 
the merits; and excepted to the jurisdic- 


| tion on the ground that the “vessel was 


“to | 
inspect, | 
search and examine” the vessel and any | 


not seized within the territorial limits of 
any jurisdiction of the United States, 
but, on the coritrary, was captured and 
boarded at a point more than four (4) 
leagues from the coast,” and that “it was 
not the intention at any time to enter 
any of the territorial limits of the United 
States.” 

The district cofirt, having found the 
facts above stated, dismissed the libels. 5] 
F. (2d) 292. Cook appealed to the Cir- 
cuit Court of Appeals, which held that the 


| treaty did not “effect a change in the 


customs-revenue laws of the United States 


| wherein Congress had fixed a four-league 


protective zone”; reversed the judgments; 
and remanded the cases to the district 
court for further proceedings. 56 F, (2d) 
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921. This court’ granted certiorari. (Note | 
No. 1.) 287 U. S. —. 
Cook contends, among other things, that 
by reason of the Treaty between the | 
United States and. Great Britain pro- 


claimed May 22, 1924 (43 Stat. 1761), the 
seizure was unlawful under the laws of 
the United States; that the authority con- 
ferred by section 581 of the Tariff Act of 
1922 to board, search and seize within the 
four league limit, was, as respects British 
vessels (Note No. 2), modified by the 
treaty so as to substitute for four leagues 
from our coast, the distance which “can 
be traversed in one hour by the vessel | 
suspected of endeavoring to commit the 
offense;” that Congress by reenacting sec- 
tion 581 in the Tariff Act of 1930 in- 
tended to continue in force the modifica- 
tion effected by the treaty; and, hence, 
that the “Mazel Tov,” being a British ves- 
sel'of a speed not exceeding 10 miles an 
hour, could not be lawfully boarded, 
searched and seized at a distance 11% 
miles from the coast because suspected 
of “endeavoring to import or have im- | 
ported alcoholic beverages into the United 
States in violation of the laws there in 
force.” 

The Government insists that the Treaty 
did not have the effect of so modifying | 
section 581 of the Act of 1922; and that, 
if it did, the reenactment of section 581 
without change, by the Act of 1930, re- 
moved the alleged modification. It con- 
tends further that the validity of the | 
seizure was not material; and if ever | 
material had been waived. 

The Tréaty provides, 
things. as follows: 


among other 


Note No. 1.—The view that the treaty modi- 
fied. the limits within which British vessels 
might be seized for violation of the laws pro- 
hibiting alcoholic liquors is supported by the | 
following cases: The ‘Frances Louise,” 1 F. (2d) 
1004; The “Marjorie E. Bachman,'’4F. (2d) 405; 
The “Sagatind,” 11 F. (2d) 673, 675; The “Over | 
the Top,” 5 F. (2d) 838, 844, Ford v. United 
States, 10 F. (2d) 339, 347, affirmed, 273 U. 5S. | 
§93; Hennings v. United States, 13 F. (2d) 74, | 
75; United States v. Ferris, 19 F. (2d) 925, 926; 
United States v. Schouweiler, 19 F..(2d) 387; | 
compare United States v. Cargo ex British 
Schooner ‘“‘Patara,”” 40 F. (2d) 74. In other 
cases the view has been expressed that the 
treaties did not restrict, at all events, the 
right of seizure. “‘The Vinces,” 20 F. (2d) 164, 
174,. affirmed sub nom. Gilliam v. United 
States, 27 F. (2d) 296 (compare id., p. 301); 
The “Panama,” 6 F. (2d) 326, 327; The “Reso- 
lution,” 30 F. (2d) 534, 537-538; The “Pes- | 
cawha,” 45 F.: (2d) 221, 222. Compare, also, 
the following cases in which seizure was made 
‘within 12 miles but in which it does not ap- | 
pear whether it was made within an hour's 
sailing distance or whether the question of 
the effect of the treaties was raised. The 
“Mistinguette,” 27 F. (2d) 738; United States 
v. 63 Kegs of Malt, 27 F. (2d) 741; The “New- 
ton Bay,” 30 F. (2d) 444, affirmed, 36 F. (2d) 
129; The “Amaranth,” 35 F. (2d) 872; The 
“Marion Phillis,” 36 F. (2d) 688; The “Deau- 
ville,” 49 F. (2d) 372; The “Throndyke,” 53 
F. (2d) 239; The “Miss C. B.,”" 59 F. (2d) 744. 

Note No. 2.—Similar treaties have been en- 
tered into with 15 other countries: Norway, 
July 2, 1924 (43 Stat. 1772); Denmark, July 25, 
1924 (43 Stat. 1809); Germany, Aug. 11, 1924 | 
(43 Stat. 1815); Sweden, Aug. 18, 1924 (43 Stat. 
1830); Italy, Oct. 22, 1924 (43 Stat. 1844); 
Panama, Jan. 19, 1925 (43 Stat. 1875); Nether- 
lands, April 8, 1925 (44 Stat. 2013); Cuba, June 
19, 1926 (44 Stat. 2395); Spain, Nov. 17, 1926 
(44 Stat. 2465); France, March 12, 1927 (45 
Stat. 2403); Belgium, Jan. 11, 1928 (45 Stat. | 
2456); Greece, Feb. 18, 1929 (45 Stat. 2736); | 
Japan, Jan. 16, 1930 (46 Stat. 2446); Poland, | 
Aug. 8, 1930 (46 Stat. 2773); Chile, Nov. 26, | 
1930 (46 Stat. 2852). The only substantial 
difference in these treaties is in Article I, 
flealing with the general principles of a three- | 
mile limit; in the treaties with Great Britain, 
the Netherlands, Germany, Cuba, Panama and | 
Japan, the principle is declared to be accepted, 
while in the others rights and claims in that 
regard are declared to be reserved, 
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“article I. The High Contracting Par- 
ties declare that it is their firm intention 
to uphold the principle that 3 marine 
miles extending from the coast line 
outwards and measured from low-water 
mark constitute the proper limits of ter- 
ritorial waters. 

“Article II. (1) His Britannic Majesty 
agrees that he will raise no objection to 
the boarding of private vessels under the 
British flag outside the limits of terri- 
torial waters by the authorities of the 
United States, its territories or possesisons 
in order that enquiries may be addressed 
to those on board and an examination be 
made of the ship’s papers for the purpose 
of ascertaining whether the vessel or those 


| on board are endeavoring to import or 


have imported alcoholic beverages into 
the United States, its territories or pos- 
sessions in violation of the laws there in 
force. When such enquiries and exami- 
nation show a reasonable ground for sus- 
picion, a search of the vessel may be in- 
stituted. 

“(2) If there is reasonable cause for be- 
lief that the vessel has committed or ‘s 
committing or attempting to commit an 
offense against the laws of the United 
States, its territories or possessions pro- 
hibiting the importation of aleoholic bever- 
ages, the vessel may be seized and taken 


into a port of the United States, its terri- | 


tories or possessions for adjudication in 
accordance with such laws 

“(3) The rights conferred by this article 
shall not be exercised at a greater distance 
from the coast of the Un'ted States, its 
territories or possessions than can be 
traversed in one hour bv the vessel su- 


| spected of endeavoring to commit the 


offense. In cases, however, in which the 


liquor is intended to de conveyed to the | 


United States, its territories or possessions 


by a vessel other than the one boarded and | 
| searched, it shall be the speed of such 
other vessel boarded, which shall deter- | 
mine the distance from the coast at which | 


the right under this ariicle can be ex- 
ercised.” 

We are of opinion that the decrees 
entered by the District Court should have 
been affirmed. 

First. It is suggested on behalf of the 
Government that the power to search and 


| seize within the 12-mile zone, conierred | 
upon officers of the Coast Guard by sec- | 
tion 581 of the Tariff Act of 1922, was | 


unaffected by the Treaty, save that the 


British Government agreed not to protest | 
| where the seizure was within an hour’s | 
The argu- | 
ment is that the Treaty settled the validity | 


sailing distance of the coast. 


of the seizure only for those cases where 
it was made within the limits described 
in the Treaty; and that since this seizure 


| was made beyond one hour's sailing dis- 


tance from the coast ‘he Treaty did not 
apply. (Note No. 3.) 

In construing the Treaty its history 
should be consulted. Compare United 
States v. Texas, 162 U. S. 1; Oklahoma 
v. Texas, 260 U. S. 606; Nielsen v. Johnson, 
279 U. S. 47, 52. Both its language and 


| its history show that the high contracting 


parties did not intend so to limit its oper- 
ation. The preamble states that they en- 
tered into the Treaty “being desirous of 


| avoiding any difficulties which might arise 
between them in connection with the laws 


Note No. 3.—The argument was advanced by 
the Solicitor General as representing the view 
not of the Department of Justice but of other 
lawyers for the Government. 
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in force in the United States on the sub- 
ject-of alcoholic beverages.” The history 
reveals that serious differences had arisen. 


“petween the two Governments in that 


connection; and that, for the purpose of 
resolving them, the parties determined to 
deal completely with the subject of search 
and seizure, beyond our territorial limits, 
of British. vessels suspected of smuggling 
liquors. 


Prior to the Eighteenth Amendment the 
United States had never attempted, in 
connection with the enforcement of our 
customs laws, to board foreign vessels 


| beyond the three-mile limit except where 


consent was implied from the fact that 
the vessel, being hailed, answered that she 
was bound for the United States, or where 
a vessel had been discovered violating our 
laws within the three-mile limit and, 
while endeavoring to escape, was hotly 
pursued. Although Hovering Acts con- 
ferring authority to board and search ves- 
sels, foreign and domestic, “within four 
leagues of the coast”, had existed since 
the foundation of our Government, see 
Act of Aug. 4, 1790, c. 35, sec. 31, 1 Stat. 
145, 164 (Note No. 4), the authority 
therein conferred had, prior to the Tariff 
Act of 1922, been in terms limited to in- 
bound vessels; and no statute had pur- 
ported to confer authority to seize foreign 
vessels beyond our territorial waters for 
violation of any of our laws, except ‘in 
those few instances in which Congress 
acted pursuant to specific treaties. (Note 
No. 5.) 

But soon after the Eighteenth Amend- 
ment took effect (Jan. 16, 1920), vessels of 
British registry were found to be engaged 
in smuggling intoxicating liquors into the 
United States in. violation of our laws 
(Note No. 6). In the effort to prevent 
such violations British vessels were being 
boarded, searched and seized beyond the 
three-mile limit (Note No. 7); and by 
section 581 of the Tariff Act of 1922 Con- 
gress undertook to sanction such action 
through enlarging the authority to board, 
search and seize beyond the three-mile 
limit so as to include foreign vessels al- 
though not inbound. (Note No. 8.) 

Both before and after the passage of 
the Tariff Act of 1922 it was the consistent 
policy of our Government to release, upon 
protest, all British vessels seized beyond 
the three-mile limit and not hound to the 
United States, unless it appeared that the 
hovering vessel had, by means of her own 
small boats and crew, assisted in landing 
there contraband goods. ‘(Note No. 9.) 
Our Government deemed that exception 
an essential to the enforcement of our 
laws and consistent with the principles of 
international law. (Note No. 10.) But 
the British government declined to ac- 
quiesce in the propriety of the exception; 
declared that our practice of seizing ves- 
sels under those circumstances was not in 
harmony with the law of nations (Note 
No. 11); protested against the seizure of 
any British vessel outside of the three- 
mile limit (Note No. 12); and stated that ° 
insistence upon the practice would be re- 
garded as creating “a very serious situa- 
tion.” (Note No. 13.) 

With a view to removing the British 
objections, the Secretary of State pro- 
posed, on June 26, 1922, that a treaty be 
entered into “under which the authorities 
of each nation would be authorized to 
exercise beyond the 3-mile limit of ter- 
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ritorial waters a measure of control over 
vessels belonging to the other” and which 


would include specifically “reciprocal pro- | 


visions authorizing the authorities of each 
government to exercise a right of search 
of vessels of the other beyond the 3-mile 
limit of territorial waters to the extent 
of 12 miles from ‘the shore.” (Note No. 14.) 
The British Government declined defi- 
nitely to entertain any. such proposal. 
(Note No. 15.) 

The decision rendered by this court on 
April 30, 1923, in Cunard Steamship Co. v. 
Mellon, 262 U. S. 100, led to the resump- 
tion of negotiations. It was there de- 
cided that the National Prohibition Act 
applied to all merchant vessels, foreign 
or domestic, within the territorial waters 


of the United States, and that the car- | 


rying of intoxicating liquors, either. as 
cargo or as sea stores, through the terri- 
torial waters or into the ports and har- 


Note No. 4.—Re-enacted by Act of March ‘2, 
1799, c. 22, sec, 71, 1 Stat, 627, 668; and see 
Rev. Stat. sec. 3067. 

The model for the American statutes was 
the British Hovering Act of 1736, 9 Geo. II, 
c. 36, sec. 23, which provided for 
feiture of vessels under 100 tons into which 
foreign goods were taken within four leagues 
of the coast. Compare the earlier British 
Hovering Acts of 1709 and 1718: 8 Anne, c. 7, 
sec. 17; 5 Geo. I, c. 11. In 1876 all existing 
hovering acts were repealed by the Customs 
Consolidation Act, 39 & 40 Vict., c. 36, which 
provides in section 159 for the forfeiture of 
vessels belonging in whole or in part to Brit- 
ish subjects or having half the persons on 
board British subjects, where the vessel is 
found, or discovered to have been, within 
three leagues of the coast; and for the for- 
feiture of other vessels found, or discovered 
to have been, within one league of the coast. 
For the development of the British law, see 


William E, Masterson, Jurisdiction in Mar- | 


ginal Seas, pp. 1-173. 
Note No. 5.—For those acts, see Maul v. 
United States, 274 U. S. 501, 517, note 18. 
Note No. 6—The note of the Secretary of 
State of June 26, 1922, to the British Ambas- 
sador, recites “that many of the ships en- 
gaged in the illegal smuggling.of liquor into 


the United States are registered under the | 


British flag and that large quantities of liquor 
are carried by such vessels” from British pos- 
sessions. Department of State Press Release, 
Feb. 16, 1927. 

Note No. 7.—The “Henry L. Marshall” (286 
Fed. 260, 262) was seized Aug. 12, 1921; the 
“Grace” and “Ruby” (283 Fed. 475) on Feb. 23, 
1922; the “Marion L. Mosher" on July 27, 1923 
(United. States v. United States Fidelity & 
Surety Co., unreported, decided Aug. 13, 1923, 
in the District Court for the Eastern District 
of New York); the “Louise F.” (293 Fed. 933), 


on Nov. 5, 1923; the “Island Home” (13 F. (2d) | 


382), on Nov. 24, 1923; the ‘“‘Muriel E. Winters” 
(6 F. (2d) 466), on Jan. 6, 1924. 
of other seizures of this kind, not resulting 
in adjudication, see Philip C. Jessup, The Law 
of Territorial Waters and Maritime Juris- 
diction, pp. 254-256. 

In reply to a question in the House of 
Commons on June 6, 1923, concerning the 


number of British vessels seized, the Under- | 


secretary of State for Foreign Affairs replied: 
“Broadly copeene, some 20 or 25 cases are 
known to His jesty’s government where 
vessels, mostly of Canadian registry, have 
been seized. The seizures have occurred at 
Varying distances from the shore, some within 
and some without the three-mile limit. The 
crews have nearly always been detained for 
varying periods.. His Majesty’s Embassy at 
Washington have acted repeatedly, and in the 
strongest possible manner, to secure the re- 
lease of vessels seized outside the three-mile 
limit, or inside it when a genuine case of 
distress seemed to be made out.” 164 Parlia- 
mentary Debates (Commons), 5th series, 
col. 2212. 

Note No. 8.—See Congressional Record, Vol. 
62, Part 11, 67th Cong., 2d Sess., p. 11593. 
An amendment to section 581, as reported, 
‘Was proposed and withdrawn; the amendment 
would have made the section applicable spe- 
cifically to searches and seizures for violation 
of the laws prohibiting alcoholic liquors. As 
enacted, however, the section did not fall 
short of the powers which the amendment 
would have granted in more particular terms. 
See Philip C. Jessup, The Laws of Territorial 
Waters and Maritime Jurisdiction, p, 214, 


the for- | 


For. notices | 
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| bors of the United States is forbidden by 


| that Act and the Eighteenth Amendment. 
The embarrassment to British vessels and 
trade threatened by this decision was se- 
rious (Note No. 16). 


urgent need of some arrangement between 
the two governments which would per- 
mit the conduct by the British of legiti- 
mate trade and remove this obstacle to 
the operation of their vessels in the ac- 
customed manner, the Secretary of State 
submitted to Great Britain, on June 11, 
1923, the draft of a treaty designed to re- 
move the friction between the two govern- 
ments. The draft did not refer specifi- 
cally to intoxicating liquors. Article I pro- 
vided, in general terms, that the authori- 
ties of each country should “within the 
distance of 12 geographical miles from its 
coasts” be permitted to board and search 
private vessels of the other to ascertain 
whether such vessels were engaged in an 
attempt to violate its laws “prohibiting or 
regulating the unloading near, or impor- 
tation into its territories of any article;” 
and “if there is reasonable cause for be- 





it. Article II, likewise, in general terms, 


provided that articles on private vessels | 


of either nation listed as sea stores, or as 


cargo destined to a foreign port, the im- | 


Note. No. 9.—See Report of the 
General, 1923, pp. 89-90. The practice was 
adopted of requiring a bond, on release, con- 
ditioned on the delivery of the cargo to the 
ports named in the clearance papers. Ibid. 
The class of vessels not released was extended, 
im the case of the “Henry L. Marshall,’”’ to 
include a vessel beyond the three-mile limit, 
where, although the small boats were not the 
vessel’s own, there was unity of control over 
| the vessel and boats. 286 Fed. 260, affirmed, 
292 Fed. 486. 

Note No. 10.—A statement of the American 
position is contained in a communication 
from the Secretary of State to the American 


Aug. 25, 1923. MS. Records, Dept. of State 
And see the communication of the Secretary 
of State to the British Ambassador, Jan. 18, 
1923, in which the American position is de- 
clared to be supported by the view of the 
British Government concerning the seizure by 
the Russian authorities in 1888 of the British 
schooner ‘‘Araunah" (82 British and Foreign 
State Papers, p.-1058). Dept. of State Press 
Release, Feb. 16, 1927. See, also, the address 
of the Secretary of State before the Council 
of Foreign Relations, on Jan. 23, 1924, printed 
in it American Journal of International law, 
p. 229. 

Note No. 11.—The British Government stated 
that by the Customs Consolidation Act of 1876 
“British municipal legislation is made to con- 
form with international law.” Note of July 
14, 1923, MS. Records, Dept. of State. For the 
Act, see note 4, supra. 


Secretary of State, Dec. 30, 1922, Dept. of State 
Press Release, Feb. 16, 1927. 

Note No. 13.—The British Charge d’Affaires 
ad interim to the Secretary of State, July 10, 
ia Dept. of State Press Release, Feb. 16, 

‘. 

Note No. 14.—Letter to the British Ambassa- 
dor, June 26, 1922, Dept. of State Press Re- 
lease, Feb. 16, 1927. 

Note No. 15.—The British Ambassador to the 
Secretary of State, Oct. 13, 1922, Dept. of State 
Press Release, Feb. 16, 1927. 


Ambassador addressed a note to the Secretary 
of State protesting against the application of 
the principle announced in this decision. A 
reply to this note was sent to the British Am- 
bassador on June 6, 1923. MS. Records, Dept. 
of State. The British position was stated at 
length by Lord Curzon in the H-use of Lords 
on June 28, 1923. 54 Parl. Deb. 
series, cols. 721-729. 

Protests were likewise sent by the Italian 


Government, on May 28, 1923; by the Nether- 
lands Government, on June 1, 1923; by the 
Norwegian Government, on June 7, 
the Portuguese Government, on July 25, 1923; 
by the Swedish Government, on May 31, 1923; 
and by the Danish Government, on June 1, 
| tea Dept. of State Press Release, Feb. 16, 





Recognizing the | 


lief” that the vessel is so engaged to seize | 


Attorney | 


Charge d’Affaires ad interim in London, dated | 


Note No. 12.—The British Ambassador to the | 


Note No. 16.—On May 25, 1923, the British | 


(Lords), 5th | 
Government, on May 29, 1923; by the Belgian | 


1923; by | 
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| portation of which is prohibited, might be 
brought within the territorial: waters .of 
the other on condition that they be sealed 
“upon arrival of the vessel so destined 
within 12 geographical miles of the coasts” 
and be kept sealed continuously there- 
after while within the territorial waters. 
This proposal of the Secretary of State 
also failed to meet with the approval of 
the British Governemnt because it was 
regarded as involving an extension of the 
limits of the territorial waters. (Note No. 
17.) The negotiations were, |jhowever, con- 
tinued; and ultimately the British Gov- 
| ernment submitted a counter-proposal, 
which sought to achieve the same results 
by different means. The British draft 
provided that the high contracting parties 
should declare “their firm intention to 
uphold the. principle that three marine 
miles measured from low water mark con- 
stitute the proper limits of territorial 
waters”; and avoiding all language which 
could possibly indicate a contrary pur- 
pose, it made no reference to the 12-mile 
| limit. Moreover, the arrangement, instead 


9 


INDE 
PAGE 





| of applying generally to merchandise sub- 
ject to prohibitory or regulatory laws, 
was to be limited specficaiiy to intoxicat- 
ing liquors; and no reciprocal rights were 
| to be conferred. Each country was to se- 
| cure the immunity required to satisfy its 
peculiar need. The need of the United 
States was to be met by providing that 
His Britannic Majesty “will raise no ob- 
jection to the boarding,” etc., outside the 
territorial waters at no “greater distance 
| from the coast of the United States than 
| can be traversed in one Hour by the vessel 
suspected of” smuggling. The need of Great 
Britain was to be met by our allowing 
“British vessels voyagiag to or from the 
ports or passing through tne waters of the 
| United States to have on koard alcoholic 
liquors listed as sea siercs or as cargo 
destined for a foreign poi, provided that 
such liquor is kept under sea! while within 
| the jurisdiction of the United States. 
(Note No, 18.) 

The. draft of treaty submitted by the 

British Government was accepted with a 
| few purely verbal changes. Thereby, as 
stated in Ford v. United States, 273 U. S. 
593, 609-610, this country secured “a de 
finite fixing of the zone of legitimate 
seizure of hovering British vessels seeking 
to defeat the laws against the importation 
of liquor into this country from the sea.” 

Second. The Treaty, being later in date 
than the Act of 1922, superseded, so far 
as inconsistent with the terms of the Act, 
the authority which nad been conferred 
by section 581 upon officers of the Coast 
Guard to board, search and seize beyond 
our territorial waters. Whitney v. Robert- 
son, 124 U. S. 190, 194. For in a strict 
sense the Treaty was self-executing, in that 
no legislation was necessary to authorize 
executive action pursuant to its provi- 
| sions. (Note No. 19.) 

The purpose of the provisions for seizure 
in section 581, and their practical opera- 
tion, as an aid in the enforcement of the 
laws prohibiting alcoholic liquors, leave no 
doubt that the territorial limitations there 

| established were modiiied by the Treaty. 
This conclusion is supported by the course 
| of administrative practice Shortly after 
the Treaty took effect, the Treasury De- 


Note No. 17.—The British Charge d’Affaires 
ad interim to the Acting Secretary of State, 
| Sept. 17, 1923, Dept. of State Press Release, 
| Feb, 16, 1927, 
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i6 
partment issued amended instructions for 
the Coast Guard which pointed out, after 
reciting the provisions of section 581, that 
“in cases of special treaties, the provisions 
of thoses treaties shall be complied with;” 
and called attention particularly to the 


recent treaties dealing with the smuggling 
of intoxicating liquors. (Note No. 20.) 
The Commandant of the Coast Guard, 
moreover, was informed in 1927, as the 
Solicitor Gencral states, that all seizures of 
British vessels captured in the rum-smug- 
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gling trade should be within the terms of | 
the Treaty and that seizing officers should | 
be instructed to produce evidence, not that 


the vessel was found within the four- 
league limit, but that she was appre- 


hended within one hour’s sailing distance | 


from the coast. 

Third. The Treaty was not abrogated 
by reenacting section 581 in the Tariff Act 
of 1930 in the identical terms of the Act 
of 1922. A treaty will not be deemed to 
have been abrogated or modified by a later 
statute unless such purpose on the part of 
Congress has been clearly expressed. Chew 
Heong v. United States, 112 U. S. 536; 
United States v. Payne, 264 U. S. 446, 448. 
Here, the contrary appears. The commit- 
tee reports and the debates upon the Act 


of 1930, like the reenacted section itself, | 


makes no reference to the Treaty of 1924. 
Any doubt as to the construction of the 
section should be deemed resolved by the 
consistent departmental practice existing 
before its reenactment. 


143; Nagle v. Loi Hoa, 275 U. S. 475, 481; 
Brewster v. Gage, 280 U. S. 327, 337; Mc- 
Caughn v. Hershey Chocolate Co., 283 U. 


S. 488, 492; United Staets v. Ryan, 284 U. | 
No change, in this respect, was | 


167, 175. 
made either by the Department of the 
Treasury or the Department of Justice 
after the Tariff Act of 1930. 

Searches and seizures in the enforcement 
of the laws prohibiting alcoholic liquors 
are governed, since the 1930 Act, as they 
were before, by the provisions of the 
Treaty. Section 581, with its scope nar- 
rowed by the Treaty, remained, in force 
after its reenactment in the Act of 1930. 

, The section continued to apply to the 
boarding, search and seizure of all vessels 
of all countries with which we had no 
relevant treaties. It continued also, in 
the enforcement of our customs laws not 
related to the prohibition of alcoholic 
liquors, to govern the boarding of vessels 
of those countries with which we had en- 


Compare United | 
States v. G. Falk & Brother, 204 U. S. | 
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| tered into treaties like that with Great 
Britain. 

Fourth. As the Mazel Tov was seized 
without warrant of law, the libels were 
properly dismissed. The Government 
contends that the alleged illegality of the 


seizure is immaterial. It argues that the 
facts proved show a violation of our law 


Note No. 18.—Draft Treaty, left with the 
Secretary of State by the British Charge d’Af- 
faires, Dec. 3, 1923. 

Note No. 19.—Ford v. United States, 273 
U. §. 593. Such was the view of the Secre- 
tary of State, expressed in a letter of March 


mittee on Foreign Affairs. See ° ‘earings Be- 
| fore the Committee on Foreign Affairs, House 


of Representatives, on H. Res. 174, 68th Cong., | 


Ist Sess, p. 7. Compare, as to the meaning 
of “self-executing,”’ Edwin D. Dickinson, Are 
the Liquor Treaties Self-Executing? 20 Ameri- 
can Journal of International Law, p. 444 

Note No. 20.—Amendments to Instructions, 
Customs, Navigation, and Motor-Boat Laws 
and Duties of Boarding Officers, 1923, No. 3, 
issued Dec. 11, 1924. 
for which the penalty of forfeiture is 


prescribed; that the United States may 


by filing a libeel for forfeiture, ratify what | 
otherwise would have been an illegal seiz- | 
that the seized vessel having been | 
| brought into the Port of Providence, the 
Federal court for Rhode Island acquired | 


ure; 


jurisdiction; and that, moreover, the 
| claimant by answering to the merits 
waived any right to object to enforce- 
ment of the penalties. The argument rests 
upon misconceptions. 


U. S. 530, 532. Compare Ker v. Illinois, 
119 U. S. 436, 444. The doctrine rests 
| primarily upon the common-law rules that 
| any person may, at his peril, seize property 

which has become forfeited to, or forfeit- 

able by, the Government; and that pro- 
| ceedings by the Government to enforce a 
| forfeiture ratify a seizure made by one 
without authority, since ratification is 
equivalent to antecedent delegation of au- 
thority to seize. Gelston v. Hoyt, 3 Wheat, 
246, 310; Taylor v. United States, 3 How. 
197, 205-206. The doctrine is not ap- 
plicable here. The objection to the seizure 
is not that it was wrongful merely because 
made by one upon whom the Government 


had not conferred authority to seize at | 


the place where the seizure was made. The 


objection is that the Government itself | 


lacked power to seize, since by the Treaty 


3, 1924, to the Chairman *.f the House Com- | 





It is true that where the United States. | 
having possession of property, files a libel | 
te enforce a forfeiture resulting from a | 
violation of its laws, the fact that the | 
possession was acquired by a wrongful act | 
is immaterial. Dodge v. United States, 272 | 


January 24, 1933 


it had imposed a territorial limitation 
upon its own authority. The Treaty fixes 


| the conditions under which a “vessel may 


be seized and taken into a port of the 
United States, its territories or possessions 
for adjudication in accordance with” the 
applicable laws. Thereby, Great Britain 
agreed that adjudication may follow @ 
rightful seizure. Our Government, lack- 
ing power to seize, lacked power, because 
of the Treaty, to subject the vessel to our 
laws. To hold that adjudication may fol- 
low a wrongful seizure would go far to 
nullify the purpose and effect of the 
Treaty. Compare United States v. Rauch- 
er, 119 U. S. 407. 

The case differs from The Ship Rich- 
mond, 9 Cranch 102, and The Merino, 9 
Wheat. 391, where forfeitures of vessels 
wrongfully seized by our Navy were up- 
held. (Note No. 21.). 

There, the vessels seized were of Ameri- 
can registry; and the seizures did not 
violate any treaty, but were merely viola- 


| tions of law of nations because made 


within the territory of another sovereign. 
In those cases it was held that the ille- 
gality of the seizures did not affect the 
venue of the action or the process of the 
court. Here, the objection is more funda- 
mental. It is to the jurisdiction of the 
United States. The objection is not met 
by distinguishing between the custody o1 
the Coast Guard and the subsequent cus- 
tody of the marshal. Nor is it lost by the 
entry of an answer to the merits. The 
ordinary incidents of possession of the 
vessel and the cargo yield to the interna- 
tional agreement. 

The decree of the Circuit Court of Ap- 
peals is reversed. 

Mr. Justice SUTHERLAND and Mr. Justice 
Butter are of opinion that in respect of 
British vessels engaged in smuggling in- 
toxicating liquor into the United States 
the Treaty of 1924 was not intended to 
cut down the rights claimed by the United 
States under the hovering statutes in 
force since the organization of our Gov- 
ernment, but that it was the purpose of 
both countries to extend and enlarge such 
rights to enable the United States more 
effectively to enforce its liquor laws and” 
that therefore the decree of the Circuit 
Court of Appeals should be affirmed. 

Mr. Justice VAN Devanter took no part 
in the consideration or decision of this 
case. 


Note No. 21.—See, also, The “Homestead,” 7 


F. (2d) 413, 415. Compare United States v. 
Bowman, 260 U. S. 94. 
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Journal and Calendar 
Of the Supreme Court | 
Of the United States 


Jan, 23, 1933 


Present: The Chief Justice, Mr. Justice 
Van Devanter, Mr. Justice Brandeis, Mr. 
Justice Sutherland, Mr. Justice Butler, Mr. 
Justic Stone, Mr. Justice Roberts, and Mr. 
Justice Cordozo. 


Joseph J. Malloy of Washington, D. C.; 


C. Severin Buschmann of Indianapolis, 
Ind.; Theodore D. Parsons of Red Bank, 
N. J.; James L. Briscoe of Tucumcari, N. 
M.; Ethelbert B. Frey of Washington, D. 
C.; and J. M. Moore of Oklahoma City, 
Okla., were admitted to practice, 


Decisions Accompanied 
By Written Opinions 

No. 227. Richard Reid Rogers, peti- 
tioner, v. Guaranty Trust Company of 
NeweYork, Junius Parker, George W. Hill. 
et al. On writ of certiorari to the United 
States Circuit Court of Appeals for the 
Second Circuit.. Judgment of the Circuit 
Court of Appeals reversed, and the cause 
remanded to the District Court of the 
United States for the Southern District 
of New York with directions to reinstate 
its judgment dismissing the bills of com- 
plaint without prejudice. Opinion by Mr. 
Justice Butler. Mr. Justice Roberts took 
ne part in the considerafion or decision 
of this case. Dissenting opinion by Mr. 
Justice Stone in which Mr. Justice Bran- 
deis, and Mr. Justice Cardozo concur. Dis- 
senting opinion by Mr. Justice Cardozo. 


No. 82. Frank Cook, petitioner, v. The | 


United States of America. On writ of cer- 
tiorari to the United States Circuit Court 
of Appeals for the First Circuit. 
reversed and eause remanded to the Dis- 
trict Court of the United States for the 


District of Rhode Island for further pro- | 


ceedings in conformity with the opinion 
of this Court. Opinion by Mr. . 
Brandeis. Mr. Justice Sutherland and Mr. 
Justice Butler dissent. Mr. Justice Van 


Devanter took no part in the considera- | 


tion or decision of this case. 


Orders Announced 
By Chief Justice 


The Chief Justice announced the fol- 
lowing order of the court: 

No. 588. Dr. Bloom Dentist Inc., appel- 
lant, v. Michael J. Cruise, as City Clerk 
of the City of New York. Appeal from 
the Supreme Court of the State of New 
York. Per curiam: The appeal herein 


is dismissed for the want of a substan- | 


tial Federal question. Dent v. West Vir- 
ginia, 129 U. S. 114; Douglas v. Noble, 261 
U. S. 135; Missouri ex rel. Hurwitz v. 
North, 271 U. S. 40, 43; Graves v. Min- 
nesota, 272 U. S. 425, 428; Lambert v. 
Yellowley, 272 U. S. 581, 596; People v. 
Painless Parker Dentist, 85 Colo. 304, 380 


U. S. 566; Miller v. State Board of Dental | 


Examiners, 
287 U. Ss. —. 


The Chief Justice saic: 


— Colo. —; 8 Pac. (2) 699; 


“The other. orders of the Court appear | 
upon the list certified to by the Chief | 


Justice and filed with the Clerk and will 
not be announced orally.” 
No. 20, Original. The State of Wis- 


| court, 
thority to make a new designation which | 
| Shall have the same effect as if originally | 


Decree | 


Justice | 


| Angeles, 
| practice of the law in the United States 


Bor 149) =«6(11 


consin, complainant, v. The State of | opinion that the said William E. Baff has 


| Michigan. 
the answer tendered by the defendant 
State, and the plaintiff State is given 10 
| days within which to file a replication. 


It is further ordered that Frederick F. | 


Faville, of Des Moines, Iowa, be, and he is 
hereby appointed master in this cause, 
with authority, upon the filing of the repli- 
cation or a waiver thereof, to summon 
witnesses, issue subpoenas, and to take 
such evidence as may be introduced and 


such aswhe may deem it necessary to call 
The master is directed to make find-- 


for. 
ings of fact and conclusions of law, and 
to submit the same to this court with ail 
convenient speed, together with his rec- 
ommendations for a decree. The find- 
ings, conclusions and recommendations of 
the master shall be subject to considera- 
tion, revision or approval by the court. 
The master shall be allowed his actual ex- 
penses and a reasonable compensation for 
his services to be fixed hereafter by the 
court. The allowances to him, the com- 


pensation paid to his stenographic and | 


clerical assistants, and to cost of print- 
ing his report shall be charged against 
and be borne by the parties in such pro- 
portions as the court’ hereafter may di- 
rect. If the appointment herein made of a 
master is not accepted, or if the place 
becomes vacant during the recess of the 
the Chief Justice shall have au- 


made by the court herein. 

No. 3, Original. The State of Nevada, 
complainant, v. The Crown Willamette 
Paper Company. A rule is ordered to issue 
returnable on Monday, Feb. 13, next, re- 
quiring the parties to show cause why 
this cause should not be dismissed. 

No. 17, Original. The State of Wash- 
ington, complainant, v. The State of 
Oregon. A rule is ordered to issue re- 
turnable on Monday, Feb. 13, next, requir- 


ing the parties to show cause why this | 
want | 


cause should not be dismissed for 
of prosecution. 
No. —. 


court, appointed in this matter by order of 
this court entered Feb. 15, 1932, having 
reported that William E. Buff, of Los 
Calif.. was disbarred from the 


Patent Office by an order duly entered 
March 18, 1921, with the approval of the 
Secretary of the Interior, made after 
notice and hearing, and based upon find- 
ing of gross misconduct, and that the ap- 
plication of the said Baff for re-registra- 
tion has been refused by the Commis- 
sioner 


lumbia; and the\ said committee having 
recommended that the said William E. 
Baff be disbarred from the practice of the 


law in this court unless he should show | 
good and sufficient cause to the con- | 


trary; and this court having issued a rule 
directing the said Baff to show cause why, 
upon the record of his disbarment in the 
United States Patent Office and of the 
denial of his application for re-registra- 
tion his name should not be stricken from 
the roll of attorneys admitted to practice 
before the Bar of this court; and the 
court, upon consideration of the return of 
the said Baff to the said rule, presented to 
this court on Dec. 5, 1932, being of the 


The clerk is directed to file | 





In Re Disbarment of William E. | 
Baff. A commitéee of the Bar of this | 


of Patents and that such refusal | 
had been sustained by the Chief Justice of | 
the Supreme Court of the District of Co- | 


failed to show good and sufficient cause as 
in that rule rcquired; therefore, upon con- 
sideration of all the records and ‘proceed- 
ings in this matter, * 

It is now here ordered that the said 
William E. Baff, be, and he is hereby, dis- 
barred from the practice of the law in 
this court, and that his name be stricken 
from the roll of attorneys admitted to 
practice in this court. 

No. 547. Walter H. Cant, et al., appel- 
lants, v. The: City of Oklahoma City et 
al. Further consideration of the question 
of the jurisdiction of this court in this 
case is postponed to the hearing of the 


| case on the merits. 


No, 587. Consolidated Textile Corpora- 
tion, appellant, v. Jonn J. Gregory, Judge 
of the Circuit Court of Milwaukee Coun- 
ty. In this case probable jurisdiction is 
noted. Further consideration of the mo- 
tion to affirm is postponed to the hear- 
ing of the case on the merits. 


Petitions for Writs 


Of Certiorari Granted 


No, 515. Bemis Bro. Bag Company, peti- 
tioner, v. The United States of America, 
Petition for writ of certiorari to the United 


| States Circuit Court of Appeals for the 


Eighth Circuit granted. 
No. 559. City of Harrisonville, Mo., peti- 


| tioner, v. W. S. Dickey Clay Manufacturing 


Company. Petition for writ of certiorari 
to the United States Circuit Court of Ap- 
peals for the Eighth Circuit granted. 

No. 564. F. E. Buffum, as Trustee in 
Bankruptcy of Henry Joseph Barceloux, 
Bankrupt, petitioner, v. Feter Barceloux 
Company. Petition for writ of certiorari 


| to the United States Circuit Court of 


Appeals for the Ninth Circuit granted. 

No. 565. Philip Hum ind Percy Morgan, 
Jr., peitioners v. Fulton Oursler, et ‘al. 
Petition for writ of certiorari to the 
United States Circuit Court of Appeals 
for the Second Circuit granted and the 
case assigned for argument immediately 
fololwing No. 423. 


Petitions for Writs 


Of Certiorari Denied 


No. 568. Canadian Cijub Corporation, 
petitioner v. Canada Dry Girfger Ale, Inc.; 
and 

No. 569. Canadian Club Corporation 


| petitioner v. Canada Dry Ginger Ale, Inc 


Petition for writs of certiorari to tht 


| United States Circuit Court of Appeals fo) 


the Third Circuit denied Mr. Justice 
Roberts took no part in the consideratior 
or decision of this application. 

No. 548. Frank Palermo, petitioner, v 
The United States of America. Petitior 
for writ of certiorari to the United State: 
Circuit Court of Appeals for the Eighth 
Circuit denied. 

No. 558. Keystone Warehousing Com- 
pany, petitioner, v. The Public Service 
Commission of the Commonwealth o 
Pennsylvania et al. Petition for writ o 
certiorari to the Superior Court of thr 
State of Pennsylvania denied. ¢ 

No. 560. Mary Greer Conklin, petitioner 
v. Harvéy R. Ling and The Review Ptg 
Co. Petition for writ of certiorari to thr 
District Court of Appeals, 2d Appellate 
District, State of California, denied. 

No. 561. International Silver Company 
petitioner, v. United Chronium, Inc. Pe 
tition for writ of certiorari to the Unites 
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States Circuit of Appeals for the Second 
Circuit denied. 

No. 566, Robert S. O. Lawson, petitioner, 
v. Whitlock Cordage Company. 


Circuft Court of Appeals for the Third 
Circuit denied. 

No. 570. Lillian Clawans, Trading un- 
der. the name of Adding and Calculating 
Company, petitioner, v. Betty Way Carn- 
duff. Petition for writ of certorari to the 
Court of Appeals of the District of Co- 
lumbia denied. 

No. 573. The New York, New Haven 
and Hartford Railroad Company, peti- 
tionsr, v. Anna Murmann, Administratrix 
of the Goods, Chattels, and Credits of 
George J. Murmann, deceased. Petition 
for writ of certiorari to the Supreme Court 
of the State of New York denied. 

No. 613. Munson Steamship Line, pe- 
titioner,'v. North of England Steamship 
Company, Ltd. as Owner, etc. Petition 
for writ of certiorari to the United States 
Circuit Court of Appeals for the Second 
Circuit denied. 

No. 466. Esther Jackson Porter, as Ex- 


ecutrix, and Richard L. Davisson, as Sur- | 


viving Executor, etc. Leave granted to 
afile brief of Reginald Washburn et al., as 
amici curiae, on motion of Mr. Bradley 
Gillman in that behalf. Motion for leave 
to appear and present oral argument 
denied. 

No. 2, Original. The State of Vermont, 
complainant, v. The State of New Hamp- 
shire. Report of the Special Master sub- 
mitted by Mr. Edmund F. Trabue. 

No. 176. The Nashville, Chattanooga & 
St. Louis Railway, appellant, v. Roy C. 
Wallace, Comptroller of the Treasury of 
the State of Tennessee, et al., etc. Dancey 
Fort, present Commissioner of Finance 
and Taxation of the State of Tennessee 
substituted as a party appellee in. place 
of George R. Dempster, on motion of Mr. 
Fitzgerald Hall in that behalf. 

No. 18, Original. The State of Ohio, pe- 


titioner, v. The Chattanooga Boiler & | 
Stipulation of counsel | 


Tank Company. 
waiving the filing of a replication and 


requesting that the cause be set for oral 
argument presented. 


discharged and the cause assigned for ar- 
gument on Monday, April 10 next. 
No. 395. C. A. Bradley, Doing Business 


as Wolverine Motor Freight Lines, appel- | 


lant, v. The Public Utilities Commission of 
Ohio. Argument continued by Mr. LaRue 


Brown for the appellant, and concluded | 


by Mr. Thomas J. Herbert for the ap- 
pellee. 

Adjourned until Feb. 6 at 12 o'clock, 
when the day call will be: Nos. 531, 407, 
412, 423, 565, 434, 448, 460 (and 461), 466 
and 469, 


Petition | 
for wyt of.certiorari to the United States | 


Ordered that the | 
rules to show cause heretofore issued be | 





| Bonds 
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Accounts, railroads, classification of collieries 
as nontransportation property, validity 
of order of Interstate Commerce Com- 
mission, 3. 

Aliens 

Deportation, limitations. 
Managing house of prostitution, deporta- 
tion for, 46 
Seaman's return from foreign voyage as 
new entry, 9 


Penalty for bringing excludable aliens to 
United States. 

Judicial review of departmental action, 
conclusiveness of finding, constitution- 
ality of statute, 54. 

Reliance on visa, refund of penalty,. 52, 


Amendment, claims for refund of Federal in- 
come taxes after expiration of period 
— filing of original ciaim,. 105, 107, 
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Appeal 

Appealable orders, dismissal of counterclaim 
in patent infringement suit, appeal 
prior to determination of plaintiff's 
claim, 77. 

Assignment of error, insufficiency to raise 
_ of constitutionality of statute, 


Instructions, review of failure to give, in 
absence of request or exception prior to 
submission of case to jury, 122. 

Supersedeas, entry or judgment on bond 
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Arrest, bench warrant, issuance by Federal 
district judge, discretion, mandamus to 
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Assignment for benefit of creditors, State stat- 
utes as affected by Federal Bankruptcy 
Act, 114, 126. 


sel, court's failure to make effective ap- 
pointment of counsel as. denial of due 
process of law, 19. 
Bankruptcy. 
Act of bankruptcy, transfer to defraud cred- 
itor having claim not provable, contin- 
gent claim, 124. 
State statutes as to assignments for benefit 
of creditors as affected by S3ankruptcy 
Act, 114, 126. 
Trustee’s suit to recover 
nats. action at la 
Bench warrants, 
judge, mandamus to compel, 58. 
Blue sky law, revocation of license, jurisdic- 
tion of Federal court to enjoin enforce- 


preferential pay- 
or guit in equity, 


ment of order, failure of licensee to ex- 


haust remedy in State court, validity of 
statute conferring administretive duties 
on_ courts, 46. 

Board of Tax Appeals, computation of defi- 
ciency after determination on merits, 
considération of new issues, 50. 


Federal income tax, bond to stay collection 
of additional taxes, Government’s suit 
on. statute of limitations, 13. 

Supersedeas, entry of judgment on bond 
without notice to surety, 34. 

Bridges. 

State taxation of international bridge cor- 
poration, regulation of foreign commerce 
in violation of commerce clause, 53. 

Toll bridge, franchise to organizers of cor- 
poration. termination on expiration of 
corporation’s charter, validity of per- 
petual franchise, 95. 

Capital stock tax, State tax Imposed on inter- 
national bridge corporation, violation of 
commerce clause, 53. 

Canaries. see Motor carriers, Railroads, Ship- 
ping. 

Cities, see Municipal corporations. 

Coast Guard, zon: for boarding vessels, effect 
of treaty with Great Britain, 145. 

Collision, damages, loss of use of tug during 
pertee of repairs, spare boat doctrine, 


Congressional districts, validity of State Re- 
districting Act, requirements of Federal 
Act of 1911 as to compactness of terri- 
tory and equality of population, 25. 


issuance by Federal district | 








Conspiracy, to violate Mann Act between man 
and woman consenting to transporta- 
tion, 10. 

Constitutional law 

Construction of statute in favor of constitu- 
tionality, 99. 
Contracts, liberty of. 

Motor carriers, regulation of private con- 
tract carriers, 63. 

Warranty me invalidating agreement of 
buyer of tertain kinds of machinery, 
waiving right to rescind within reason- 
able time for unfitness, 49. 

Delegation of legislative power, Food and 
rugs Act, misbranding, power of ad- 
ministrative department to make regu- 
lations permitting reasonable variations, 


16. 

Departments of Government, empowering 
courts to exercise administrative pow- 
ers, remedy in State court against re- 
vocation of blue sky law license, 46. 

Due oe of law, see Due process of law. 

Equal protection of laws, see Equal protec- 
tion of laws. 

Impairment of obligation of contracts, see 
Impairment of obligation of contracts. 

Informing accused of nature ari cause of 
accusation, Food and Drugs Act, mis- 
branding, provisions permitting reason- 
able variations, 16. 

Privileges and immunities, railroads, award 
of reparations, retroactive operation of 
State Commission’s finding of unrea- 
sonableness of rates, 42. 

Taking of private property without compen- 
sation, construction of fire ctation in 
park as affecting adjacent ownéts of 
resideptial property, 56. 

Contracts, bee specific titles, Constitutional 
law. 
Corporations 

Stock, corporation's sale to employes, juris- 
diction of Federal court of district of 
State other than that of incorporation 
to enjoin, 139, 

Taxation 

Capital stock tax, State tax imposed on 
international bridge corporation, viola- 
tion of commerce clause, 53. 

Federal income tax, see Federal income 
tax. 


Counterclaim, patent infringement, jurisdic- 
tion of court, appealability of order dis- 
missing counterclaim for injunction 
prior to judgment on plaintiff's claim, 
77. 


Attorneys, accused’s rignt to benefi. of coun- | Counties, toll bridge franchise granted to or- 


ganizers of corporation, termination on 
expiration of corporate charter, validity 
of perpetual franchise, 95. 
Courts 

See also Federal courts, stare decisis, Su- 
preme Court of United States. 

a. duties, blue sky law, valid- 
ity, le 


| Criminal law 


See also specific crimes. 

Counsel, accused's right to benefit of, 
court's failure to make effective appoint- 
ment of counsel as violation of due 
process clause, 19. 

Entrapment, as defense, construction of 
statute to exclude acts inducéd by en- 
trapment, submission of defense to jury 
in liquor case, 87. 

Informing accused of nature and cause of 
accusation, Food and Drugs Act, mis- 
Drending. prosaons permitting reason- 
able variations, 16 

Plea, entrapment as defense under plea of 
not guilty, necessity of plea in bar, 87. 

Probation, revocation, summary proceeding, 
notice to probationer, abuse of privi- 
lege Of leaving jail for dental work as 
ground for revocation, 60. 


| Customs duties 


Penalties for failure to describe liquor in 
manifest, effect of illegal search and 
seizure, waiver of illegality of search 
by answer to merits in libel for penal- 
ties, 145. 

Zone for boarding vessels for discovery of 
customs laws violations, effect of treaty 
with Great Britain, 145. 

Damages 

New trial for excessiveness or inadequacy, 
review by Supreme Court of United 
States, 122. 

Tug, loss Of use of, during period of repairs, 
effect of overtime use of other tugs, 
spare boat doctrine, 36. 

Death 

Employe, widow's acceptance of workmen's 
compensation as election, effect of death 
statute vesting right of action in per- 
sonal representative, 112. 

Seaman from shipowner’s negligent failure 
to furnish medical care as death from 
personal injuries caused by negligence 
under Jones Act, 44, 
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Dedication, park, as affecting power to con- 
struct fire station in, 56. 


Delegation of legislative power, Food and 
Drugs Act, misbranding, power of ad- 
ministrative department to make regu- 
—— permitting reasonable variations, 

Deportation of aliens, see Aliens. 


District of Columbia, parks, construction of 
fire station in, . 56. 


Due process of law 


Aliens, penalty imposed for bringing exclud- 
able aliens to United States, conclusive- 
ness of departmental finding, 54. 


Counsel, right of accused to benefit of, 
court's failure to make effective appoint- 
=r of counsel as denial of due proc- 
ess, 


Electric rates, property used in serving city 
as segregated unit in fixing base for city 


rates, elements of valuation, fair re- 
turn, 118. 


‘Food and Drugs Act, misbranding, provi- 
ae permitting ree-onable variations, 

Judgment of supersedeas bond, entry with- 
out notice to surety, 34. 

Motor carriers, State regulation of private 
contract carriers, 63. 

oil peocnern orders, enforcement by mili- 

a, 

Railroads. 

Accounting classification, collieries as non- 
transportation property, validity of or- 
ae > Interstate Commerce 
sion, 3. 


Presumption that railroad’s failure to give 


signals at crossing was proximate cause | 


of injury, rebuttable presumption, 117. 


Rates, reparations, payment in accordance 


with approved schedule, prior ta State 
commission’s finding of unreasonable- 
ness, 42, 


Sales, warranty law invalidating agreement | 
1 


of buyer of certain kinds of machinery, 
waiving right to rescind within reason- 
able time for unfitness, 49. 

Taking of private property for street im- 
provement without condemnation pro- 


ceeding, jurisdiction of Federal court. to 


enjoin, 6. 
Taxation. 

Federal estate tax, iaxation of one-half of 
property on death of one of two joint 
tenants, effect of survivorship, 59. 

State succession tax, imposition on securi- 
ties transferred by irrevocable deed of 
trust, 124. 

Electric railways, securities, necessity of Inter- 


state Commerce Commission’s authoriza- 
tion of issue, 97. 


Electricity, rates, property used in serving city 


as segregated unit in fixing base for city 


rates, elements of valuation, fair return, | 


118. 


Eminent domain, taking of property for street 
improvement without 
proceeding as violation of dv2 process 
clause, jurisdiction of Federz] court to 
enjoin, 6. 


Entrapment, liquor case, sufficiency of evi- 


dence for submission of defense to jury, | 
construction of statute to exclude acts | 


induced by entrapment, 
plea in bar, 87. 


Equal protection of laws 


necessity of 


Motor carriers, State regulation of private | 


contract carriers, 63. 
Railroads, statutory presumption of 
Negligence, 18. 
Proximate cause, failure to give signals at 


eepening as proximate cause of injury, 
117. 


Sales, warranty law invalidating agreement | 
of buyer of certain kinds of machinery | 


ivi - | 
waiving right to rescind within rea | Forfeitures, 


sonable time for unfitness, 49 


Equity, adequate remedy at law, bankrupt’s 
trustee’s suit to recover preferential pay- 
ments, 17. 


Excess profits tax, see Federal income tax. 


Execution, receivership assets, levy on prop- 
erty in possession of corporation’s re- 
ceivers to satisfy judgment against indi- 
vidual who had transferred assets to 
corporation to obtain receivership, 41. 
improvement without condemnation 
proceedings as taking of property with- 
out due process of law, 6. 

Federal courts 

Bench warrant, original jurisdiction of Su- 
preme Court of United States to com- 
pel Federal judge to issue, 58. 





Commis- | 


condemnation | 


SUPREME COURT. DECISIONS 


Blue sky law, jurisdiction of court to en- 


| 


join enforcement of order revoking li- | 


cense, licensee’s failure to exhaust rem- 
edy in State court, 46. 


Corporations, refusal to entertain jurisdiction | 


of stockholder's suit against corporation 
of State of other district, its directors 
and other stockholders involving inter- 
pretation and constitutionality of stat- 
ute of such State, 139. 

Costs, bonds or deposits, exemption of sea- 
men, 53. 

Injunction restraining State officials in suit 
involving local rights, 95. " 

Interstate Commerce Commission’s order, 
negative form of order as affecting juris- 

_ diction, 67. 

Martial law for enforcement of oil produc- 
tion orders, jurisdiction to enjoin en- 
forcement, 78. 

Patent infringement suit, 
counterclaim, 77. 

Substantial Federai question, appropriation 
by city of private property for street 

Transfer from equity to law side of court, 
time of application, 17. 


Federal estate tax, joint tenants, taxation of 
one-half of property on death of one 
of two joint tenants, vesting of right 
to whole estate at time of creation of 
estate or death of joint tenant, 59. 

Federal income tax 

Affiliated corporations, manufacturing cor- 
poration’s purchase of all stock of sales 
corporation, 111. 

Bond to stay collection of additional taxes, 
Government's suit on, statute of limita- 
tion, 13. 

Capital gains, oil and gas lease, cash con- 
sideration received by fee owner as gain 
from sale of capital assets, 5 

Deductions. 

Depletion, oil lease, 
royalties, 47, 120. 

Loss sustained by corporation in transac- 
tions with estate of decedent who had 
been Sole stockholder, estate and corpo- 
ration as separate entities, 74. 

Loss sustained by taxpayer in payment of 
notes of corporation 
the majority stockholder, “business reg- 
ularly carried on” by taxpayer, 73. 

Stock of sales corporation purchased by 
manufacturing corporation, worthless- 


jurisdiction of 


cash bonus, 


ness of stock, advances to sales corpora- | 


tion, 111. 

Worthlessness of stock of corporation of 
which taxpayer was sole stockholder, 
corporation as “business regularly car- 
ried on” by taxpayer, 75. 

Deficiency, computation by Board of Tax 
Appeals after determination on merits, 
consideration of new issues, 50. 


Excess profits tax, loss sustained by manu- 


facturing corporation on purchase of 
stock of sales corporation, advances to 
sales corporation, 111. 

Gain, corporation's transfer of assets to new 
corporation, profit as gain subject to 
taxation, 


Act, 115. 

Refunds, statute of limitations, filing of 
amended claim after expiration of pe- 
riod, 105, 107, 109. 

Royalties received by corporation as lessor 
of coal land as taxable income as dis- 
tinguished from payments for capital 
assets, income of— 

Corporation, 50. 
Stockholder to whom royalties are dis- 
tributed as dividends. 50. 
Fire, destruction of cargo on vessel, exemp- 
tion of shipowner from liability under 
fire statute, 76. 
Fire station, power to city to construct, in 
park, 56. 


Food and Drugs Act, misbranding, provisions 
permitting reasonable variation, con- 
struction and validity of statute, 16. 


advance | 
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General average, liability of United States for 
services of adjusters, 92. 

Gifts, succession tax, imposition on securities 
transferred by irrevocable deed of trust, 
124, 


Governor, martial law, declaration, for ea- 
forcement of orders curtailing produc- 
tion of oil, 78. 


| Highways, use of, regulation of private con- 





consolidation of two corpora- | 
tions as reorganizatin within Revenue | 


of which he was | 





tract carriers, validity of statute, 63. 
Immigration, see Aliens. 


Impairment of obligation of contracts 
Railroad rates, reparations, payment accord- 
ing to approved schedule prior to State 
commission's finding of unreasonable- 
ness, 42. 


Succession tax, imposition 
transferred by irrevocable 
124. 


Income tax, see Federal income tax. 


Inheritance tax, securities transferred by ir- 
revocable deed of trust, 124. 


Injunctions, Federal court’s issuance of, re- 
straining State officials in suit involving 
purely local rights, 95. 


Insolvency, effect of Bankruptcy Act on State 
statutes providing for voluntary assign- 
ments for benefit of creditors, 114, 126. 


Instructions, review of failure to give in ab- 
sence of request or exception prior to 
submission of case to jury, 122. 


Insurance 


Life insurance, failure to deliver copy of 
application with policy, under statute, 
as affecting defense based on policy 
itself, 8. 


War risk insurance, see War risk insurance, 
Workmen's compensation, see AVorkmen's 
compensation. 


Interstate commerce, state’ statute creating 
presumption that railroad’s failure to 
give signals at crossing was proximaté 
cause of injury as burden on, 117. 

Interstate Commerce Commission 

Accomnting classification, collieries owned 
and operated by carrier for fuel supply 
as nontransportation property, 3 

Extension of line into new territory, power 
of Commission to compel, 99. 


Guaranteed income tor ‘period following 
Federal control, conclusivenes: of Com- 
mission’s certificate as to amount due, l, 


Lease of other railroads, approv| by Com- 
mission, validity of order, validity of 
statute authorizing approval_in “public 
interest,” 11. 


Negative form of order, jurisdiction of court, 
divisions of joint rates, 67. 


Rates, divisions of joint rates, negative form 
of order as affecting jurisdiction of 
court, 67. 


Securities, authorization of issue by Inter- 
state Commerce Commission, electric in- 
terurban railway, 97. 

Valuation, mandamus 
valuation of 
rights, 29. 


Intoxicating liquor 
See also Search and seizure. 
Entrapment, as defense, sufficiency of evi- 
dence for submission to jury, 87. 
Joint tenancy, Federal estate tex, time of 
vesting of right to whole estate as sure 
vivor, 59. 


Judgments, see Res judicata. 
Jury, right to trial by, bankrupt’s trustee’s 
‘ suit to recover preferential payments, 17. 


on securities 
deed of trust, 


to compel 


specific 
trackage and 


terminal 


Leases, railroads, approval by Interstate Com- 


Foreign commerce, State regulation, taxation | 


of international bridge corporation, 53. 


vessels, customs laws violations, 
effect of illegal search and seizure, 145. 
Fourteenth Amendment, see Due process of 
law, Equal protection of laws. 
Franchises, toll bridge, granting of franchise 
to organizers of corporation, termination 
on expiration of corporate charter, 
validity of*perpetual franchise, 95. 
Fraudulent conveyances 
Bankruptcy, transfer as act of, creditor hav- 
ing contingent claim as creditor within 
statute, 124. 
Solvent dividual's 


organization of, and 


transfer of assets to, corporation to ob- | 


tain Federal court receivership, 41. 
Full faith and credit, State court judgment 

in Federal court suit to restrain en- 

forcement for want of jurisdiction, 34. 


merce Commission, 11 


Life insurance, failure to deliver copy of ap- 
plication with policy, under statute, as 
affecting defense based on nolicy it- 
self, 8. 

Mandamus 

Bench warrant, writ to compel Federal dis- 
trict judge to issue, discretion of 
court, 58. 

Interstate Commerce Commission's _valua- 
tion of trackage and terminal rights, 29. 

Secretary of Interior, writ to compel treat- 
ment of claim for losses under War Min- 
erals Relief Act as involving questions 
of fact, 133. 

Supreme Court of United States, original 
jurisdiction, 58. 


Mann Act, violation by woman ccnsenting to 
transportation, conspiracy ty man and 
woman to violate act, 10. 


| Master and servant, see Seamen. 


Militia, enforcement of oil production orders, 
Federal court's. power to enjoin, due 
process of law, 78. 
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Misbranding, construction and validity of 
provision of Federal Food and Drugs 
Act permitting re-sonable variation, 16. 


Motor carriers, private contract carriers, va- 
lidity of State regulations, 63. 


Municipal corporations 
Electric rates, property used in serving city 
as segregated unit in fixing base for 
city rates, 118. 


Park, construction of fire station in, rights 
% adjacént residential property owners, 


Street improvement, taking of private prop- 
erty withdut condemnation proceeding 
as violation of due process clause, juris- 
diction of Federal court to enjoin, 6. 


Negligence 


Pilot of vessel in tow, 
liability for negligence of, 
pilotage clause, 51. 


towage company’s 
validity of 


Railroads, validity of statute creating pre- | 


sumption of Negligence, 18. 
Proximate cause, of injuries at crossings, 
117. 


Shipowner, death due to failure to furnish | 


sick seaman medical care as death from 
“personal injuries” caused by _ negli- 
gence, liability under Jones Act, 44. 


Negroes, court’s failure to make effective ap- | 


ointment of counsel for nonresident 
egroes charged with rape as denial of 
due process of law, 19. 
New trial, revie wby Supreme Court of 
granting or denial of, for cessiveness 
or inadequacy of verdict, 122. 


Oil and gas 
Leases, Federal income tax, 5, 47, 120. 
Regulation of production, enforcement by 
State militia, power of Governor to de- 
clare ‘martial law, judicial power:of Fed- 
eral courts, gue process of Irw, 7 


oe, pomst of city to construct fire station | 
‘ n. 56. | 


Parties, workmen’s compensation, suit against 
third party by employer for use of insur- 
ance carrier after payment of compen- 
sation, effect of death statute Yesting 
right of action in personal representa- 
tive, 112. 

Patents, infringement, counterclaim, jurisdic- 
tion of Federal court, appealability of 
order dismissing counterclaim eo to 
judgment on plaintiff's claim, 7 

Penalties 

Aliens, bringing excludable aliens to United 
States, see Aliens. 
Customs laws violations, 

search and seizure, 145. 


Perpetuities, franchise to operate toll bridge, 
validity of perpetual franchise, 95. 
Pilots, towage, validity of pilotage clause, 51. 
Pleading, exhibits not contained in answer, 

. consideration as part of answer, 133. 
Police power 
Motor carriers, regulation 
tract carriers, 63. 


Sales, warranty law giving buyer of certain 
kinds of machinery reasonable time for 
rescission for unfitness, 49. 


Presumptions, railroads, validity of statutes 
creating presumption of 
Negligence in operation, 16. 


effect of illegal 


of private con- 


Prox@nate cause, failure to give signals at | 


cfossing as cause of injury, 117. 


Privileges and immunities, railroads, award of 
reparations, retroactive opevation of 
State Commission’s finding of unrea- 
sonableness of rates, 42 


Probation, revocation, summary proceedings, 
notice to probationer, abuse of privilege 
of leaving jail for dental work as ground 
for revocation, 60. 

Prostitution 

Deportation of alien for managing house of, 
limitations, 46. 

Mann Act, violation by woman, effect of 
woman's consent to transportation pro- 
cured by man, 10. 

Proximate cause, validity of statute creating 
rebuttable presumption taht railroad’s 
failure to give signals was proximate 
cause of injury, 117. 

Public policy 

Entrapment as defense in criminal. case, 87. 

Sales. law invalidating agreement of buyer 
of certain kinds of machinery waiving 
right to rescind within reasonable time 
for unfitness, 49, 

Public utilities, see specific titles. 

Rattroads 

Accounting classification, collieries owned 
and operated for fuel supply as non- 
transportation property, 3. 
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Extension of line into new territory, power | 
of Interstate Commerce Commission to | 
compel, 99. | 


Federal control, conclusiveness of Interstate | 
Commerce Commission’s certificate as to 
guaranteed income, right of Govern- 
ment to recover alleged overpayment, 1. 

Lease of other railroads, approval by Inter- 
state Commerce Commission, 11. 

Operation, validity of statutes creating pre- 
sumption of 

Negligence, 18. 


Proximate cause, failure to give signals as 


Rates. 


Joint rates, divisions established by In- 
terstate Commerce Commission's order, 
negative form of order as affecting | 
court’s jurisdiction, 67. | 


Reparations, payment prior to State com- 
mission's finding of unreasonableness, 
42. 

Securities, necessity of Intérstate Commerce 
Commission’s authorization of issue, | 
electric interurban railway, 97. 

Valuation by Interstate Commerce Commis- 
sion, mandamus to compel specific valu- 
ation of trackage and terminal rights, 
29. 


Rates, see Electricity, Motor carriers, Railroads. 


| Reapportionment, congressional districts, va- | 


lidity of State Redistricting Act. 25. 


| Receivers, solvent individual’s organization of, 


and transfer of assets to, corporation to 
obtain receivership, right of individual's 
judgment creditor to levy on property 
in hands of recivers, 41. 
Res judicata 

Federal income tax, decision in action 
against collector, conclusiveness in ac- 
tion against Commissioner of Internal! 


Revenue, 50. N 


State court order denying motion to vacate 
judgment as res judicata in Federal 
court suit to enjoin enforcement of 

. judgment, 34. 

Sales, warranty law invalidating agreement of 
buyer of certain kinds of machinery 
waiving right to rescind within reason- 
able time for unfitness, validity, 49. 

Seamen 

Aliens, deportation, limitations, return from 
foreign voyage as new entry, 9. a 

Costs, exemption from requirement of bond 
or deposit, certiorari in Supreme Court, 
action under Jones Act as suit to “en- 
force laws made for their health and 
safety,” 53. 

Death of, caused by shipowner’s negligent 
failure to furnish medical care as death 
from personal injury, liability for death 
under Jones Act. 44. 

Injuries, venue, application of provisions 
of Jones Act to State court actions, 53. 

Search and seizure 

Vessels, zone for boarding for discovery of 


customs laws violations, effect of treaty | 


with Great Britain, 145. 
Warrants 


Dwelling, sufficiency of affidavit to show 
probable cause, 7. 


Execution, failure to execute within 10 


days, extension of time by redating war- | 


rant, 62, 
Shipping 
See also Aliens, Seamen, Towage. 


General average, liability of United States 
for services of ‘general average adjust- 
ers, 92. 

Loss of cargo destroyed by fire, exemption 
of shipowner from liability under fire 
Statute, unseaworthiness at time of saiil- 
ing, warranty, effect of bill of lading, 76. 

Special assessments, park, as affecting power 
to construct fire station in, 56. 
Stare decisis. 

Railroad rates, reparations, payment prior 
to State commission’s finding of unrea- 
sonableness, effect of prior decision con- 
Struing statute, 42. 

State court decision construing State stat- 
ute, conclusiveness in Supreme Court of 
United States, 95. 

States, congressional districts, validity of Re- 
districting Act, 25. 


| Statutes 


See also Constitutional law; 
Construction 
Administrative interpretation, 36, 97. 
Conclusiveness of State court’s construc- 
tion of State statutes in Supreme Court 
of United. States, 117, 126. 
Entrapment, construction of {statute to 
exclude acts induced by, 87. 
Punctuation, 16. 
Purpose, liberal construction to further, 87. 
Syntax, rules of, 46, 


specific titles 


| 

| 

cause of injury, 117. | 
- | 

| 

| 

| 


Indefiniteness. 

Food and Drugs Act, provision permitting 
reasonable variations, 16. 

Interstate Commerce Act, authority of 
Commission to approve lease of other 
railroads in “public interest,” 11. 

Statutes of limitation 

Deportation of aliens, see Aliens. 
Federal income tax. 

Refunds, filing of amended claim after 
expiration of period, 105, 107, 109. 

Suit on bond. to stay collection of taxes, 
13. 

Subrogation, workmen’s compensation insur- 
ance carrier to employer's right of ac- 
tion against third person after payment 
of compensation, 112. 


| Succession tax, securities transferred by irre- 


vocable deed of trust, 124 


Supersedeas, entry of judgment on bond 
without notice to surety, 34. 


| Supreme Court 


Appeal from State court, substantial Fed- 
eral question, validity, unde: equal pro- 
tection clause, of statute creating pre- 
sumption of negligence part of rail- 
road, 18. 

Certiorari, dismissal for delay in presenting 
Federal question, 34. 

Constitution of State, constructign in ac- 
cordance with State court deCision, 95. 

Original jurisdiction, mandamus to compel 


district judge to issue bench warrant, 19 
Orig. 

Review of action of Federal court in grant- 
ing or denying motion for new trial for 
error of fact, 122. 


Statutes of State, construction in accord- 
ance with State court decisions, 117, 126. 


United States as necessary party on appeal 
from judgment setting aside order of 
Interstate Commerce Commission in suit 
to which it was party, 99 

Taxation, see Capital stock tax, Federal estate 
tax, Federal income tax. 


Toll bridges, termination of franchise to op- 
erate granted organizers of corporation 
on expiration of corporate charter, va- 
lidity of perpetual franchise, 95. 

Towage 

Damage for injuries to tug, spare boat doc- 
trine, effect of overtime use of other 
tugs, 36. 


Negligence of pilot, towage company’s liabil- 
ity for, pilotage clause of previous writ- 
ten contracts as part of oral contract, 
validity of clause, 51. 

Treaties, boarding of vessels for discovery of 
customs laws violations, effect of treaty 
with Great Britain, 145. 


Trusts, transfer Of securities by irrevocable 
deed of trust, imposition of succession 
tax, 124. 


United States 
Contracts, general average adjusters, 
ity of employment, 92. 


Party on appeal to Supreme Court from 
judgment setting asied order of Inter- 
state Commerce Commission, 99. 


Recovery of alleged overpayment of guaran- 
teed income to railroad, 1. 


Urgent Deficiencies Act, right to raise ques- 
tion of breach by railroad as majority 
stockholder of other road of fiduciary 
relationship to minority stockholder in 
suit to set aside order of Interstate 
Commerce Commission, 11. 


Venue 
Patent infringement suit, counterclaim, 77. 
Seaman's action for injuries, application of 
venue provisions of Jones Act to State 
court actions, 53. 


Vessels, see Seamen, Search and seizure, Ship- 
ping, Towage. 


valid- 


| Warrants, see Search and seizure. 


War Minerals Relief Act, claim for losses sus- 
tained in developing pyrite supply, man- 
damus to compel Secretary of Interior to 
treat, as involving questions of fact, 133. 


| War risk insurance, converted polic’, surren- 


der as condition precedent to recovery 
on prior policy, 125. 


Workmen’s compensation, insurance carrier's 
right ‘of subrogation to employer's right 
of action against third party after pay- 
ment of compensation, action in name 
of employer for use of insurer, effect of 
death statute vesting right of action in 
personal representative, 112. 


Zoning, fire station, construction in park, 56. 
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